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ABOUT THE FIRM
Katzman Chandler is a full service Florida Law Firm
devoted to all aspects of Community Association
representation. Currently, our Firm represents the
interests of hundreds of Community Associations
throughout Florida. We understand the importance of
being large enough to serve your community’s needs,
yet small enough to offer an unparalleled personal
touch to every community that becomes a part of our
family of clients.
It is important to us that we get to know your
community, its Board of Directors and its management
agents. In our extensive experience in this area of the
law, we have found time and again that our ability to
render the most prudent advice and craft solutions
that best fit the individual and unique needs of our
community association clients, is significantly aided by
the relationship that we form and our understanding
of each client’s particular circumstances.

Our sophisticated teams of Lawyers, ParaProfessionals and Staff strive to understand each of
our client’s particular challenges and work closely with
your community to ensure you consistently receive
the highest level of service available. As our clients
can attest, we pride ourselves on delivering the best
possible results, in a timely manner and with your
budgetary constraints in mind.
At Katzman Chandler, we want to become a part of
your community, take the time to understand how you
wish to operate your association and make a concerted
effort to ensure your community’s short term and long
term well-being.
We invite you to learn more about Katzman Chandler
and the innovative solutions and strategies our Firm
offers our family of clients. Call us today to schedule
your free consultation with one of our named partners
and discover firsthand why we are truly Committed
to Community.

OUR LAW FIRM PROVIDES
EXCEPTIONAL SERVICE AND VALUE TO OUR
COMMUNITY ASSOCIATION CLIENTS BY:
• Choosing not to represent Developers, Financial
Institutions, Insurance Companies, or other
entities whose interests often conflict with those
of our Community Association clients.
• Understanding that every Community
Association is unique, and that crafting the most
effective and cost-efficient solutions to issues
or achieving goal is dependent upon the depth
of our knowledge of each of our Community
Association clients.
• Communicating - often, effectively and in a
clear, concise and easily understandable manner.
• Providing innovative “out of the box” solutions
and strategies to address individual community
needs and goals.
• Offering our clients “Free” telephone
consultations with our Name Partners on any
new matter.
• Offering customized collection strategies to best
serve individual community needs and goals.
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• Providing 24/7 on line access to our state-ofthe-art Delinquent Account Collection Status
Reporting system.
• Offering the option to receive copies of
correspondence from our Firm electronically
or by mail.
• Offering our exclusive, proprietary “Fast
Track” Violation Process to assist Associations
in pursuing their most common violations without the risk of incurring “pre-litigation”
attorneys’ fees.
• Handling Association Casualty Claims and large
Construction Defect cases on a full contingency
basis. We do not get paid, unless we win!
We provide a “Free” preliminary analysis of
your potential claims by a well-qualified and
experienced Construction Defect Engineering
Firm.
• Providing more “Free” state-certified Board
Member and Community Association Manager
educational classes than any other organization
in Florida.

ELECTIONS, MEETINGS, DIRECTOR DUTIES
AND BOARD RECALLS

General Information Regarding Elections

membership; in a condominium association, a person who is delinquent in the payment of any assessment due to the association is not
eligible for board membership and may not be listed on the ballot. A person is considered delinquent for eligibility purposes if a payment is
not made by the due date as specifically identified in the declaration, bylaws, or articles of incorporation. A person who has been convicted
of any felony in this state or in a United States District or Territorial Court, or who has been convicted of any offense in another jurisdiction that would be considered a felony if committed in this state, is not eligible for board membership unless such felon’s civil rights have
been restored for a period of at least five (5) years as of the date such person seeks election to the board. Additionally, a person charged
with felony theft or embezzlement involving the association’s funds or property shall not be eligible for the board while such charges are
pending. A candidate must be eligible to serve on the board of directors at the time of the deadline for submitting a notice of intent
to run in order to have his or her name listed as a proper candidate on the ballot or to serve on the board.

The association must conduct an Annual Meeting of the
membership each year. The election of directors is held in
conjunction with the Annual Meeting.

Conducting the Election: Although a quorum is not required for the election of directors, in a condominium or cooperative association,
at least twenty (20%) percent of the eligible voters must cast a ballot in order to have a valid election. Elections shall be decided by a
plurality of ballots cast.

According to Florida Statutes §718.112(2)(d), in a condominium association, unless the staggered term of a board member does not expire
until a later annual meeting, or if all members’ terms would otherwise expire but there are no candidates, the terms of all members of the
board expire at the annual meeting, and such board members may stand for reelection unless prohibited by the bylaws. Pursuant to Florida
Statutes §718.112(d)(2), board members may serve terms longer than one (1) year (staggered or otherwise), if permitted by the bylaws or
articles of incorporation. However, a board member may not serve more than 8 consecutive years unless approved by an affirmative
vote of unit owners representing two-thirds of all votes cast in the election or unless there are not enough eligible candidates to fill
the vacancies on the board at the time of the vacancy. Only board service that occurs on or after July 1, 2018, may be used when
calculating a board member’s term limit.

The annual election must be held at the location provided in the association’s bylaws, and if the bylaws are silent as to the location, the
meeting must be held within forty-five (45) miles of the condominium property.

Condominium and Cooperative Elections

An outgoing board member is required to turn over all association official records and property that are in his or her possession or under
his or her control to the incoming board within five (5) days after an election. The Division shall impose a civil penalty against an outgoing
board member or committee member who willfully and knowingly fails to turn over association records and property.

Important Time-frames and Notice Requirements for Elections
First Notice: At least sixty (60) days prior to a scheduled election, the association must mail, deliver, or electronically transmit to each unit
owner entitled to a vote, a first notice of the date of the election.
•

Not later than forty (40) days prior to the scheduled election any owner or other eligible person desiring to become a candidate for
election, must submit his or her written intent to run to the association.

Voting in elections must be by written ballot or voting machine. However, in no event may proxies be used in the election of directors.
•

The Polls must close once the first outer envelope is opened.

•

Voting is by secret ballot. As such, each ballot is sealed in an inner envelope that only contains the ballot. The inner envelope is
then sealed within an outer envelope which must contain the following information:
- The voter’s name
- The voter’s signature

•

- The voter’s address
- The building number, if there is more than one (1) building

If you own more than one (1) unit, you must place each ballot in a separate inner envelope, but may place all inner envelopes in
one (1) outer envelope that identifies all units owned.

Although the envelopes may not be opened until the election
meeting, the outer envelope information may be verified prior to the
election meeting, at a properly noticed “verification” meeting, on the
day of the election.

•

A candidate desiring to submit a one page, one-sided candidate information sheet no larger than 8 ½ inches by 11 inches, to be
included in the second notice must do so not later than thirty-five (35) days prior to the scheduled election. The association is not
liable for the contents of the information sheets prepared by the candidates.

At the “verification meeting”, the registration sheet must be “marked
off ” to indicate that a ballot was received for the unit AND an
“impartial committee” appointed by the board must verify the
information contained on the outer envelope.

•

An election is not required unless the number of candidates filing notices of intent to run exceeds the number of board seats open for
election.

The “impartial committee” shall not include current board members,
candidates or their spouses.

Second Notice: Unless a more restrictive requirement is set forth in the association’s governing documents, not less than fourteen (14)
days or more than thirty four (34) days prior to a scheduled election, the association must mail, deliver, or electronically transmit to
each unit owner entitled to a vote, a second notice of election together with a written ballot for the election of directors listing all eligible
candidates alphabetically by surname and candidate information sheets, if submitted. This notice shall also be conspicuously posted on
the property.

Improperly cast ballots are disregarded and should be marked
“Disregarded.”

Candidate Eligibility: In a community association of more than ten (10) units or in a condominium association that does not include
timeshare units or timeshare interests, co-owners of a unit may not serve as members of the board of directors at the same time unless
they own more than one unit or unless there are not enough eligible candidates to fill the vacancies on the board at the time of the vacancy.

All election envelopes and ballots must be kept as part of the
association’s Official Records for one (1) year.

In a cooperative or condominium association, a person who has been suspended or removed by the Division of Florida Condominiums,
Timeshares, and Mobile Homes is not eligible for board membership and may not be listed on the ballot. In both a cooperative and condominium association, a persion delinquent in payments to the association can be deemed ineligible, under the following terms: in a cooperative association, a person who is delinquent in the payment of any monetary obligation due to the association is not eligible for board
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A unit owner that is blind, has a disability or inability to read or write,
and needs assistance in casting the ballot may obtain assistance in
voting.

Any challenge to the election process must be commenced within
sixty (60) days after the election results are announced.
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Homeowners’ Association Elections
According to §720.306(2), Florida Statutes, a homeowners’ association shall hold an annual
meeting of its members each year for the transaction of any and all proper business at a time, date,
and place stated in, or fixed in accordance with, the bylaws. The election of directors, if one is
required to be held, must be held at, or in conjunction with, that annual meeting or as provided in
the governing documents. Elections in homeowners’ associations are very different than those in
condominiums or cooperatives. Homeowners’ association elections are conducted in accordance
with the provisions of the association’s governing documents. However, please note the following:
•

Unless otherwise provided in the association’s governing documents, proxies may be used for
electing homeowner association boards.

•

Nominations for candidates from the floor at the meeting at which the election takes place
are not required, if there is a process in place for candidates to be nominated prior to the
election meeting.

•

An election is not required unless more candidates are nominated than board vacancies exist.

Board Eligibility: In a homeowners’ association, a person who is delinquent in the payment of
any fee, fine, or other monetary obligation to the association on the day that he or she could last
nominate himself or herself or be nominated for the board may not seek election to the board, and
his or her name shall not be listed on the ballot. A person who has been convicted of any felony
in this state or in a United States District or Territorial Court, or who has been convicted of any
offense in another jurisdiction that would be considered a felony if committed in this state, is not
eligible for board membership unless such felon’s civil rights have been restored for a period of at
least five (5) years as of the date such person seeks election to the board.
If an election is not required because the number of eligible candidates is less than or equal to the
number of board seats open for election, and if nominations from the floor are not required, then
write–in candidates are not permitted and such eligible candidates shall commence service on the
board, regardless of whether a quorum is attained at the annual meeting.
Any challenge to the election process must be commenced within sixty (60) days after the election
results are announced.

WHAT YOU NEED TO KNOW…
•
•
•
•

Unless otherwise provided in the governing documents, any vacancy occurring on the board before the expiration of a term may be
filled by the affirmative vote of a majority of the remaining directors, even if the remaining directors constitute less than a quorum, or
by the sole remaining director.
A board member appointed or elected to fill a vacancy shall serve for the remaining term of the seat being filled, unless otherwise
provided in the governing documents.
Condominium associations with ten (10) or less units may, by the affirmative vote of a majority of the total voting interests, provide for
different voting and election procedures in its Bylaws than those contained in the Condominium Act.
A cooperative association may, by the affirmative vote of a majority of the total voting interests, provide for a different voting and
election procedure in its bylaws, which is permitted to include elections to be conducted by limited or general proxy.

of incorporation, proprietary lease, and current written policies; and for homeowners’ associations, the declaration of covenants, articles
of incorporation, bylaws and current written rules and policies); that he or she will work to uphold such documents and policies to the
best of his or her ability; and that he or she will faithfully discharge his or her fiduciary responsibility to the association’s members. In lieu
of this written certification, within ninety (90) days after being elected to the board, the new director may submit a certificate of having
satisfactorily completed the educational curriculum administered by a division-approved condominium education provider within one (1)
year before or ninety (90) days after the date of election. The written certification or educational certificate is valid and does not have to be
resubmitted as long as the director serves on the board without interruption. A director who fails to timely file the written certification or
educational certificate is suspended from service on the board until he or she complies with this requirement. The board may temporarily
fill the vacancy during the period of suspension. The association’s secretary must retain a director’s written certification or educational
certificate for inspection by the members for five (5) years after a director’s election or for the duration of the director’s uninterrupted
tenure, whichever is longer. Failure to have such written certification or educational certificate on file does not affect the validity of any
board action.

Organizational Meeting
Immediately following the election meeting, or at a time designated in the association’s governing documents, the board will meet to select
its officers.
While directors are elected and serve at the pleasure of the membership of the community, the officers are elected and serve at the pleasure
of the board.
Directors may not vote by proxy or by secret ballot at board meetings, except that officers may be elected by secret ballot.
The following is a general breakdown of the various board member titles and offices:
All Directors

Secretary

•
•
•

•
•

Attend meetings and vote on issues;
Stay informed; and
Evaluate board officers’ performance.

President

•
•
•

•
•
•

Treasurer

•
•

Has the powers of CEO;
Is the Chairperson for meetings;
Has the authority to execute contracts and other
documents in the name of the association;
Carries out “day to day” business of the
association;
Is a spokesperson for board;
-

Appoints committees
Cannot borrow funds or act beyond the scope
of authority established in the governing
documents and board policies without board
approval.

Vice President

Duties of Board Members, Board Officers

Takes and keeps minutes to meetings;
Is the custodian of the association’s official records and is
responsible for access to records;
Facilitates all meeting notices to board and members;
Is responsible for all filings on behalf of the association; and
Is the holder of the corporate seal.

•

•
•
•

Is the custodian of all funds, securities, and financial records for
the association;
Coordinates the budget and Annual Report; and
Does not have authority to bind the board or the association to any
third party without board approval.

Other Officers
•

Unless prohibited in Bylaws board may appoint other officers
and grant them duties and responsibilities as the board deems
appropriate.

Assumes the powers of the president in his or her
absence.

Board Member Certification: Within ninety (90) days after being elected to the board, each new director shall certify in writing to
the secretary of the association that he or she has read the association’s governing documents (for condominiums, the declaration of
condominium, articles of incorporation, bylaws, and current written policies; for cooperative associations, the association’s bylaws, articles
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Board and Committee Meetings
As the leadership of the community, it is important for the
board to meticulously maintain lines of communication with the
membership. In order to do so, it is important that all association
business is conducted at duly noticed and properly conducted
meetings of the board.
Wherever and whenever a quorum of the board is present and
discussing association business, such gathering constitutes a
board meeting, which must be properly noticed and, with few
exceptions, open to all owners. This is true for condominiums,
cooperatives and homeowners’ associations.
While e-mail communications among board members are
permitted by statute, they cannot take the place of a discussion
that should be held between board members at a valid, open
meeting of the board. Moreover, the board may not conduct a
vote on an association matter via e-mail.
Board members and community association managers alike
should be very conscious of information that is placed in
e-mail communications. E-mails sent to a manager or to a
board member’s association e-mail address become part of the
association’s Official Records and are subject to inspection by
owners. Generally, it is recommended that when drafting e-mails,
you do so with the idea that anything contained therein may be
brought up in a future association matter or litigation. Use e-mail
as a tool, not a weapon.
Board members may appear and participate at meetings in a cooperative or condominium association via telephone or real-time
videoconferencing, or similar real-time electronic or video communication (such as Zoom, Skype or Facetime), and specifies that such
appearance and participation counts toward a quorum and allows the board or committee member to vote as if physically present.
Regular Board Meetings: Florida Law requires condominium, cooperative and homeowners’ associations to post notice of all regular
board meetings at least forty-eight (48) continuous hours preceding the meeting, except in an emergency. (Please note that the association’s
governing documents may contain a more restrictive notice requirement, in which case, the more restrictive provision should be followed.)
If there isn’t a place where notices can be posted, notices of board meetings should be mailed, delivered, or electronically transmitted to
each owner at least fourteen (14) days before the meeting in a condominium and seven (7) days before the meeting in a homeowners’
association. Again, if your governing documents contain a different notice requirement than that contained in the statute, always
utilize the more restrictive requirement.
Example, if the law requires fourteen (14) days’ notice for any meeting at which non-emergency special assessments or amendments
to rules regarding use of the unit or lot will be considered, but the bylaws require thirty (30) days’ notice; you must follow the more
restrictive requirement and provide a thirty (30) day notice.
Special Board Meetings: When non-emergency special assessments, or amendments to rules regarding unit or parcel use will be considered
at a board meeting, the notice must also be mailed, delivered or electronically transmitted to the owners and posted conspicuously on the
property, usually not less than fourteen (14) days prior to the meeting. However, you should always check the association’s documents for
a more restrictive provision.

Committee Meetings: In a cooperative or condominium association, meetings of a committee to
take final action on behalf of the board or to make recommendations to the board regarding the
budget are subject to the same notice provisions as board meetings.
All other committee meetings in a cooperative or condominium association also need to be noticed
in the same manner as a board meeting, unless the bylaws contain a contrary requirement.
In a homeowners’ association, committee meetings at which a final decision will be made regarding
the expenditure of association funds, and meetings of any entity vested with the power to approve
or disapprove architectural decisions for residential parcels are subject to the same notice provisions
as board meetings.
Broadcast Notice: In lieu of or in addition to the physical posting of notice of any meeting of the
board, the association may, by reasonable rule, adopt a procedure for conspicuously posting and
repeatedly broadcasting the notice and the agenda on a closed circuit cable television system serving
a condominium association.
Homeowners’ associations of more than one hundred (100) members may also have a provision in
the bylaws that permits broadcast notice.
In condominiums, cooperative and homeowners’ associations, the notice and agenda must be
broadcast at least four (4) times every broadcast hour of each day, and must be broadcast in a manner
and for a sufficient continuous length of time so as to allow an average reader to observe the notice
and read and comprehend the entire message.
In a homeowners’ association, board meetings must be held at a location that is accessible to a
physically handicapped person, if requested by a physically handicapped person who has a right to
attend the meeting.
If twenty percent (20%) of the voting interests of a condominium or homeowners’ association
petition the board to address an item of business, the board must place the item on the agenda for
discussion at its next regular board meeting or at a special meeting of the board.
Now, if 20% of your neighbors feel strongly enough about a particular issue to force the board to
place it on the agenda, wouldn’t you agree that something must be wrong or at least worth discussing?
There is no harm in hearing the membership out with regard to any issue. Remember, the board
is not required to take action with regard to the issue placed on the agenda, but merely to open a
discussion on that issue.
Remember… Owners in a condominium have the right to speak at board meetings with reference
to all designated agenda items. However, the association may adopt reasonable rules governing the
frequency, duration, and manner of unit owner statements.
Owners in a homeowners’ association have the right to speak at board meetings for at least three
(3) minutes on items placed on the agenda by petition of the voting interests. Members also have
the right to speak with reference to all designated items on the agenda. The association may adopt
reasonable rules expanding the right of members to speak.

Remember… notice of any meeting at which assessments are to be considered for any reason must specifically state that assessments will be
considered and must identify the nature, estimated dollar amount, and description of the purposes for such assessments. Further, fourteen
(14) days’ notice is required when you are going to pass a special assessment, unless your governing documents are more restrictive.
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HOWEVER, THERE ARE EXCEPTIONS TO EVERY RULE…
Closed Board Meetings: In condominium, cooperative and homeowners’ associations, meetings between the board or a committee and
the association’s attorney to discuss pending or threatened litigation are NOT open to the owners. In addition, meetings of the board to
discuss personnel matters are NOT open to owners (this exception extends to committees in cooperative associations.) However, you must
still post notice and indicate on the agenda that the meeting will be attorney-client privileged.
Emergency Issues: In a cooperative or condominium association, any item not included on the agenda contained in the notice, may be
taken up on an emergency basis at the request of a majority plus one of the members of the board. Such emergency action must be noticed
and ratified at the next regular board meeting. However, the fact that an item was omitted from the agenda or mistakenly excluded does
not constitute an emergency.
For example: If the new landscaping contract your board is going to consider is mistakenly omitted from the meeting agenda, and the
contract is scheduled to take effect in one (1) week, can the board address this item on an emergency basis? NO!
An emergency generally exists with regard to situations such as Hurricanes, Fire, Flood, etc…
Err on the Side of Transparency: In addition to properly noticing all board meetings, and allowing the membership to have ample input
on association matters, the following suggestions offer pro-active options for increased communication:
•

Community Newsletter: If your community does not have a newsletter, consider implementing one, as it is a great method of keeping
the owners informed.

•

Community Website: If your community is an association managing a condominium association with 150 or more units, it is required
to maintain a website as of January 1, 2019. For specific items that must be maintained on the association’s website, please refer to
§718.111(12)(g), Florida Statutes.

WHAT YOU NEED TO KNOW…

Board membership carries with it a great deal of responsibility, and exposure to potential liability. The potential liability may be significantly
reduced by taking the following steps:
• Have an Inspection System: The best way to avoid third party liability
is to eliminate conditions which cause liability in the first place.
Therefore, appoint members and other agents to inspect the property,
and to be on the lookout for potential problems.

• Review Your Insurance Requirements With Your Agent: The board
should make sure that all potential liability is covered, including general
liability, Directors and Officers liability, workman compensation
(where applicable), motor vehicle liability (where applicable).

• Hire a Licensed Manager: If you decide not to self-manage, you must
hire a licensed community association manager.

• Update Your Association Documents: Outdated governing documents
should be periodically updated to account for changes in the law,
to address nuances that are unique to your association and remove
provisions that are outdated, unenforceable or overly cumbersome.

• Utilize Your Manager Properly: Understand that your community
association manager’s role is to assist you in the daily operations of your
community.
• Treat All Owners and Members Equally: One of the biggest problems
boards encounter is the perception by owners that boards put their own
personal interests ahead of that of the owners. In addition, owners
often have the perception that those owners who are friendly with the
board or agree with the actions of the board are treated differently than
those who do not.
• Keep Owners Informed: Invite and encourage the participation of
owners at meetings and on committees. Send newsletters, special
mailers or create an association website to keep the members up to date
on all matters and developments that affect the community.

Board Recall
Despite your best efforts, those you serve can sometimes blame their leadership for many of the ills that befall the community. When this
occurs, there may be an attempt to recall certain members or even the entire board.
Florida Law provides that any member of the board of directors may be recalled and removed from office with or without cause by a
majority (50%+1) vote of the total voting interests of the association. This vote may take place at a meeting, but is generally taken by
written ballot.
Pursuant to the amended statute, if a recall is approved by a majority of all voting interests by a vote at a meeting, or by written ballot, and
is properly served on the association, the board shall duly notice and hold a meeting of the board within five (5) full business days after
receipt of the agreement in writing. Such member or members shall be recalled effective immediately and shall turn over to the board
within ten (10) full business days any and all records and property of the association in their possession, unless the recall is facially invalid.
If the board determines that the recall is not facially valid,
the unit owner representative may file a petition pursuant to
s. 718.1255 challenging the board’s determination on facial
validity. However, in the context of a cooperative association,
if the association determines not to certify the recall, it must,
within five (5) full business days after the board meeting,
file with the division a petition for binding arbitration under
section 719.1255, Florida Statutes, or file an action with a court
of competent jurisdiction to determine whether the board
acted properly in not certifying the recall.
A recalled board member may file a petition challenging the
validity of the recall so long as that petition is filed within (60)
days after the recall is deemed certified. Both the association and
the unit owner representative must be named as respondents
in such petition.

WHAT YOU NEED TO KNOW…
If less than a majority of the board is recalled, the remaining
board members appoint the vacant seats. However, the board
may not appoint any of the recalled members to fill the vacant
seats;
If at least a majority of the board is recalled, the replacement
candidates on the recall ballot fill the vacant seats;
Finally, a recall petition may not be filed when there are sixty
(60) or fewer days until the scheduled re-election of the board
member sought to be recalled or when sixty (60) or fewer
days have elapsed since the election of the board member
sought to be recalled.

• Organize Your Association’s Documents: Organization is critical to
any successful endeavor.
• Periodically Review Who Is Authorized To Sign Association Checks:
You should review the association’s signature card and ensure that
unauthorized individuals are removed from the bank signature card.
• Periodically Check The Association’s Records With The Secretary
of State: Many associations do not have a current registered agent,
have not filed their annual report or paid the annual fee. Failure to
keep this information up-to-date could result in fines and additional
administrative burdens that could be avoided.

We could spend an entire day on this topic. The above list is a limited list of topics that associations are wise to consider. The list is not
intended to be all-inclusive. Periodically meeting with your association’s attorney to assess and identify additional areas of concern is
highly recommended, particularly when new board members take office.
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GOVERNING DOCUMENTS,
OFFICIAL RECORDS AND BUDGETS
Governing Documents
Each association is governed by a set of documents which define the
relationship between the membership and the association. These documents
generally include a plat or plan, a declaration, articles of incorporation,
bylaws and rules and regulations. Collectively, these documents are referred
to as an association’s “governing documents.”

Official Records
Florida Statutes Sections 720.303, 719.104 and 718.111 set forth the documents which make up the Official Records of Homeowners’,
Cooperatives and Condominium associations, respectively.
1. A copy of the plans, permits, warranties, and other items
provided by the developer.
2. A photocopy of the recorded documents, and all
amendments.
Condominium Documents include the Declaration of
Condominium, Articles of Incorporation, Bylaws, rules, and
all amendments to these documents.

Plat or Plan: An association’s plat or plan is a recorded document which is basically a map showing the location of each lot or unit, and
the association’s common areas.
Declaration: This is generally viewed as the most powerful of the governing documents of an Association. It is the document which
governs the use of the property. It is the official record of the rights and duties of the membership, and its provisions carry a presumption
of reasonableness. Therefore, it is important that certain provisions, such as those restricting the use of the unit, are clearly contained
within the Declaration.
Articles of Incorporation: The association is a corporate entity, and the articles of incorporation bring the corporation into existence. This
document sets forth the association’s corporate structure and defines its basic purposes and powers.
Bylaws: This document governs the procedural aspects of the association’s operations, such as quorum and notice requirements.
Rules and Regulations: An association’s rules and regulations are generally adopted by the board of directors, and are intended to provide
greater detail relating to the general restrictions contained in the declaration. An association’s rules and regulations must be reasonable.
In the event of a conflict between provisions of the association’s governing documents, the following hierarchy of documents generally
applies:
•
•

Recorded Plat or Plan
Declaration

•
•

Articles of Incorporation
Bylaws

•

Rules and Regulations

Note to Homeowners’ Associations: The Florida Marketable Record Title Act (MRTA) is a law which profoundly impacts homeowners’
associations. According to MRTA, a homeowners’ association’s declaration expires by operation of law after thirty (30) years, regardless
of any alternative date set forth in the association’s governing documents. It is important that homeowners’ associations consult with
legal counsel to ensure that the association’s declaration is compliant with MRTA. If the association’s declaration expires, the association
will no longer be able to enforce any of its governing provisions including the right to collect assessments, exercise architectural control,
or enforce age and other use restrictions, unless the association “revitalizes” the declaration through a long and very expensive process
requiring membership approval.

Cooperative Documents include the Bylaws, Articles,
Proprietary Lease or Occupancy Agreement, rules and all
amendments to these documents.
Homeowners’ Association Documents include the
Declaration of Covenants, Articles of Incorporation, Bylaws,
rules and all amendments to these documents.
3. Minutes of all meetings of the association, which must be
retained permanently from the inception of the Association.
4. A current roster of all unit owners and their mailing
addresses, unit identifications, voting certifications, and,
if known, telephone numbers. The association shall also
maintain the e-mail addresses and the numbers designated
by unit owners for receiving notice sent by electronic
transmission of those unit owners consenting to receive
notice by electronic transmission.
5. All current insurance policies of the association.

6. A current copy of any management agreement, leases, and all
other contracts to which the association is a party or under
which the association or the unit owners have an obligation
or responsibility.
7. Bills of sale or transfer for all property owned by the
association.
8. Financial and accounting records for the association
maintained for a period of not less than seven (7) years,
including detailed receipts for expenditures, unit owner
account ledgers, financial reports, audits, contracts and bids
for work to be performed, and other financial information
pertaining to the association. Bids for work to be performed
are only required to be maintained for a period of one (1)
year.
9. Ballots, sign-in sheets, voting proxies, and all other papers
relating to voting by unit owners, including, electronic voting
records, which shall be maintained for a period of one (1)
year from the date of the election, vote, or meeting to which
the document relates.
10. In a condominium or cooperative, all rental records,
when the association is acting as agent for the rental of
condominium units.
11. In a condominium or cooperative, a copy of the current
question and answer sheet.
12. All other records of the association not specifically included
in the foregoing which are related to the operation of the
association.

Fortunately, the Florida Legislature has taken steps to allow homeowners’ associations to preserve their governing provisions for consecutive
thirty (30) year terms before the initial term expires by recording a “Notice of Preservation” in the county’s public records. This procedure
is relatively simple and can be accomplished by board vote.
Under §720.303(2)(2), Florida Statutes, at the first board meeting after the organizational meeting, which follows the annual meeting of
the members, the board shall consider the desirability of filing notices to preserve the covenants or restrictions affecting the community
or association from extinguishment under the Marketable Record Title Act, chapter 712, and authorize and direct the appropriate officer
to pursue a Notice of Preservation.
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Records Inspections
The official records of the association are open to inspection by any association
member or the authorized representative of such member at all reasonable
times. A renter or tenant of a unit in a condominium or cooperative has a right
to inspect and copy the association’s declaration, bylaws and rules.

Associations are not liable for the inadvertent disclosure of
protected information that is included in an official record of
the association and is voluntarily provided by an owner and not
requested by the association.

The association’s official records must be maintained within the state for at least
seven (7) years, and made available to a unit owner within forty-five (45) miles
of the condominium property or within the county in which the property is
located.

Notwithstanding the foregoing, the following records are not
available to owners in condominium and homeowners associations:

For Condominiums, Cooperatives and Homeowners’ Associations, records
must be made available within ten (10) business days following receipt of a
written request for inspection of records.
Associations may comply with this requirement by making their official records
available to an owner electronically via the Internet or by allowing the records
to be viewed in an electronic format on a computer screen and printed upon
request.
The right to inspect the records includes the right to make or obtain copies, at the
reasonable expense, if any, of the association member. Although, the maximum
charge per page for copies of official records is not specified for condominiums
and cooperatives, the charge must be reasonable and cannot exceed the association’s actual costs for preparing and furnishing these
documents to those requesting the documents.
In a homeowners’ association, the maximum charge per page for copies of official records is twenty-five ($.25) cents. If the association
has a photocopy machine available where the records are maintained, it must provide parcel owners with copies on request during the
inspection if the entire request is limited to no more than twenty-five (25) pages. If the association does not have a photocopy machine
available where the records are kept, or if the records requested to be copied exceed twenty-five (25) pages in length, the association may
have copies made by an outside vendor and may charge the actual cost incurred, as supported by the vendor invoice.
Homeowners’ associations may charge for the personnel costs incurred to retrieve and copy records, if the time spent doing so exceeds
one-half (1/2) hour and if the personnel costs do not exceed twenty ($20.00) dollars per hour. Personnel costs may not be charged for
records requests that result in the copying of twenty-five (25) pages or less.
In a condominium, cooperative or homeowners’ association, a member or his or her authorized representative may use a smartphone,
tablet, portable scanner or other portable device to scan or photograph official association records in lieu of the association making copies.
The association may not charge a member or his authorized representative for the use of such portable device.
All associations may adopt reasonable rules regarding the frequency, time, location, notice and manner of record inspections and copying.
The failure of an association to provide records within ten (10) working days after receipt of a written request creates a rebuttable
presumption the association willfully failed to comply with the law, which may result in the association being liable for minimum damages
of fifty ($50.00) dollars per calendar day up to ten (10) days.
The failure to allow an owner to inspect the association records allows an owner that prevails in an enforcement action to recover his or
her reasonable attorney’s fees from the person in control of the records.
Any person who knowingly or intentionally defaces or destroys accounting records or knowingly or intentionally fails to create or maintain
accounting records is personally subject to a civil penalty in condominium and cooperative associations.
Associations are permitted to print and distribute a social directory containing the name, parcel address and all telephone numbers for
each owner, unless an owner requests in writing that his or her phone number be excluded from that directory.
Owners may consent in writing to disclosure of additional contact information to be provided in an owner directory.
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1. Any record protected by the lawyer-client privilege or any record
protected by the work-product privilege, including any record
prepared by an association attorney or prepared at the attorney's
express direction which reflects a mental impression, conclusion,
litigation strategy, or legal theory of the attorney.
2. Information obtained by an association in connection with the
approval of the lease, sale, or other transfer.
3. Personnel records of association or management company
employees, including, but not limited to, disciplinary,
payroll, health, and insurance records. For purposes of this
subparagraph, the term "personnel records" does not include
written employment agreements with an association employee
or management company, or budgetary or financial records that
indicate the compensation paid to an association employee.
4. Medical records of unit owners.
5. Social security numbers, driver’s license numbers, credit card
numbers, e-mail addresses, telephone numbers, facsimile
numbers, emergency contact information, any addresses of a unit
owner other than as provided to fulfill the association’s notice
requirements, and other personal identifying information of any
person, excluding the person’s name, unit designation, mailing
address, and property address. However, an owner may consent
in writing to the disclosure of protected information described
herein.
6. Any electronic security measure that is used by the association to
safeguard data, including passwords.
7. The software and operating system used by the association which
allows manipulation of data, even if the owner owns a copy of
the same software used by the association. The data is part of the
official records of the association.

WHAT YOU NEED TO KNOW…
Associations must maintain an adequate number of copies
of the declaration, articles of incorporation, bylaws, and
rules, and all amendments to each, as well as the question
and answer sheet (condominiums and cooperatives) and
year-end financial information. The association may
charge its actual costs for preparing and furnishing these
documents to those requesting them in a condominium
association, while a homeowners’ association cannot
charge more than twenty-five ($.25) cents per page.
Condominium and cooperative associations must prepare
a question and answer sheet as described in Florida
Statutes Section 718.504 and 719.504, respectively, and
must update it annually.
Associations are not required to provide a prospective
purchaser or lienholder with information about the
condominium, cooperative, or the association other than
information or documents set forth above.
Condominium or cooperative associations or such
association’s authorized agent may charge a reasonable
fee to the prospective purchaser, lienholder, or the
current unit owner for providing good faith responses to
requests for information by or on behalf of a prospective
purchaser or lienholder, other than that required by law,
if the fee does not exceed one hundred fifty ($150.00)
dollars, plus the reasonable cost of photocopying and any
attorney's fees incurred by the association in connection
with the response.
An association is not liable for any inaccurate or
incomplete information that is provided, so long as
the responses are made in good faith and the person
providing the information includes a written statement
in substantially the following form:
THE RESPONSES HEREIN ARE MADE IN GOOD
FAITH AND TO THE BEST OF MY ABILITY AS TO
THEIR ACCURACY.

8. Information a homeowners’ association obtains in a gated
community in connection with guests’ visits to parcel owners or
community residents.
9. Unit owners affirmative acknowledgements of his or her
understanding that the association will change its method of
delivery of the invoice for assessments or the statement of the
account.
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Annual Operating Budgets and Reserves
General Information Regarding Budgets
Every association must prepare an annual operating budget.
The budget is a listing of the estimated revenues or income, and
expenses of the association for the upcoming budget or fiscal year.
The budget must be set forth in detail, and must show the amounts
budgeted for all accounts and expense classifications, including
estimated monthly and annual expenses of the association that
are to be collected from owners as assessments.

extent that the governing documents limit increases in assessments, including reserves.
The amount to be reserved must be computed using a formula which is based upon the estimated remaining life and
estimated replacement cost or deferred maintenance expense of each reserve item.
Reserve funds and any interest accruing thereon shall remain in the reserve account or accounts and shall be used only
for authorized reserve expenditures unless their use for other purposes is approved in advance by a majority vote at a
meeting at which a quorum is present.
Waiver of Reserves

Each entry included in the association’s budget is referred to a
line item. Examples of items generally addressed in the budget
include costs relating to the following:

The members of an association may partially or fully waive funding of reserves by a majority vote at a duly called
meeting of the association. However, a vote to waive reserves is only effective for the fiscal year proposed, and a new
vote must be conducted each year that the membership desires to waive reserves.

•
•
•
•
•
•
•
•
•
•
•
•

In a condominium association, proxies and ballots related to waiving reserves (partially or in full) or using existing
reserve funds for purposes other than that for which they are intended, must contain the following statement in
CAPITALIZED, BOLD LETTERS in a font size larger than any other used in the proxy or ballot:

Administration and operation of the association;
Management fees;
Maintenance of association property;
Rent for recreational and other commonly used facilities;
Taxes upon association property;
Taxes upon leased areas;
Insurance premiums;
Security provisions;
Other expenses;
Operating capital;
Reserves (if applicable); and
Fees payable to the Division.

The association’s annual budget should be a good faith estimate of how much the association will take in and spend during its operation
over the course of the association’s fiscal year. This includes a good faith estimate of each owner’s assessments due to the association.
In today’s economic environment, the association’s operating budget should contain a line item estimating the dollar amount of delinquent
assessments that it may experience during the budget year. This entry is generally referred to as anticipated “bad debt”. To estimate this
amount, the association may review the present percentage of delinquent accounts, round upward or downward depending upon the
future economic forecast, and then multiply the resulting percentage by the total annual budget amount. If you do not include a line item
for bad debt, you may not have enough money to pay your bills without levying a special assessment.
The association’s operating budget should include only regular recurring costs and expenses. Any unanticipated or extraordinary costs
or expenses incurred by the association during the budget year may be addressed through a special assessment. Remember, the annual
operating budget is only an estimate of anticipated expenses. Therefore, the association’s budget may fall short or exceed the actual
operating expenses of the association.
Reserve Accounts
In addition to annual operating expenses, the budget for condominiums and cooperatives must include reserves for capital expenditures
and deferred maintenance. Mandatory reserve categories include: Roof replacement; Painting; Pavement Resurfacing; and any other item
for which the maintenance expense or replacement cost exceeds ten thousand ($10,000.00) dollars.
In a homeowners’ association, the budget may include reserve accounts for capital expenditures and deferred maintenance for which the
association is responsible. However, the association is not required to include reserve accounts in its budget, unless such reserves were
initially established by the developer or approved by the association members.
If reserve accounts are established by the developer, the budget must designate the components for which the reserve accounts may be
used. If reserve accounts are not established by the developer or approved by the membership, funding of such reserves is limited to the
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WAIVING OF RESERVES, IN WHOLE OR IN PART, OR ALLOWING ALTERNATIVE USES OF EXISTING
RESERVES MAY RESULT IN UNIT OWNER LIABILITY FOR PAYMENT OF UNANTICIPATED SPECIAL
ASSESSMENTS REGARDING THOSE ITEMS.
The Division of Florida Condominiums, Timeshares and Mobile Homes adopted a limited proxy form for the waiver
of reserves for use by condominiums. Association’s seeking to waive reserves must conduct a vote of the membership
using a proxy which is in substantial compliance with the Division’s form.
In a homeowners’ association, once an association provides for reserve accounts in the budget by the developer or
homeowner vote, the association shall thereafter determine, maintain, and waive reserves in compliance with Florida
Law, which is similar to the reserve laws for condominium associations.
Budget Meeting
The proposed budget must be approved by the board of directors at a meeting called for that purpose. The budget meeting
must be open to all owners, and notice of the meeting together with a copy of the proposed budget (in condominiums
and cooperatives), must be mailed or hand delivered to all owners at least fourteen (14) days prior to the date of the
meeting, unless a more restrictive notice requirement is set forth in the association’s governing documents. An officer
or manager of the association, or other person providing notice of such meeting, shall execute an affidavit evidencing
compliance with such notice requirement, and such affidavit shall be filed among the official records of the association.
A homeowners’ association is not required to provide the membership with a copy of the budget in advance its adoption.
The association shall provide each member with a copy of the annual budget or a written notice that a copy of the budget
is available upon request at no charge to the member.
Membership Challenges to Adopted Budgets
In a condominium or cooperative association, if a board adopts an annual budget which requires assessments against
unit owners which exceed 115 percent of assessments for the preceding fiscal year, the board shall conduct a special
meeting of the unit owners to consider a substitute budget if the board receives, within 21 days after adoption of the
annual budget, a written request for a special meeting from at least 10 percent of all voting interests.
Members of homeowners’ associations do not have the same mechanisms available to challenge the
budget, unless such provisions are in the association’s governing documents.
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Financial Reporting
All community associations are required annually to prepare and complete a financial report for the preceding fiscal year. However, not
all types of associations have the same reporting requirements. Therefore, for ease of understanding, the requirements for condominiums,
cooperatives and homeowners’ associations are described separately in these materials.

If the budget of the homeowner’s association does not provide for reserve accounts and the association is responsible for the repair and
maintenance of capital improvements that may result in a special assessment if reserves are not provided or not fully funded, each financial
report for the preceding fiscal year must contain the following statement in conspicuous type:

Condominium Associations

THE BUDGET OF THE ASSOCIATION DOES NOT PROVIDE FOR FULLY FUNDED RESERVE ACCOUNTS FOR CAPITAL
EXPENDITURES AND DEFERRED MAINTENANCE THAT MAY RESULT IN SPECIAL ASSESSMENTS REGARDING THOSE
ITEMS. OWNERS MAY ELECT TO PROVIDE FOR FULLY FUNDED RESERVE ACCOUNTS UNDER SECTION 720.303(6),
FLORIDA STATUTES, UPON OBTAINING THE APPROVAL OF A MAJORITY OF THE TOTAL VOTING INTERESTS OF THE
ASSOCIATION BY VOTE OF THE MEMBERS AT A MEETING OR BY WRITTEN CONSENT.

Condominium associations must prepare and complete, or contract to prepare and complete a financial report for the preceding fiscal year
within 90 days after the end of the fiscal year, or annually on a date provided in the bylaws, the association shall prepare and complete, or
contract for the preparation and completion of, a financial report for the preceding fiscal year. Within 21 days after the final financial report
is completed by the association or received from the third party, but not later than 120 days after the end of the fiscal year or other date as
provided in the bylaws, the association shall mail to each unit owner at the address last furnished to the association by the unit owner, or
hand deliver to each unit owner, a copy of the most recent financial report or a notice that a copy of the most recent financial report will be
mailed or hand delivered to the unit owner, without charge, within 5 business days after receipt of a written request from the unit owner. In
addition, an association must provide an annual report to the Division containing the names of all of the financial institutions with which
it maintains accounts, and a copy of such report may be obtained from the Division upon written request of any association member. If a
condominium association fails to comply with the Division’s request to provide a unit owner with a financial report, the association may
not waive the financial reporting requirement for the fiscal year in which the owner’s request was made and the following fiscal year.

WHAT YOU NEED TO KNOW…
•

All community associations must prepare an annual operating budget which includes an estimate of all anticipated income and
expenses, as well as required reserves for capital expenditures and deferred maintenance of the association.

Cooperative Associations

•

Unless properly waived by a majority vote of the membership, all required reserve accounts must be fully funded.

In a cooperative association, within 90 days following the end of the fiscal
or calendar year or annually on such date as provided in the bylaws of
the association, the board of administration shall prepare and complete,
or contract with a third party to prepare and complete, a financial report
covering the preceding fiscal or calendar year. Within 21 days after the
financial report is completed by the association or received from the third
party, but no later than 120 days after the end of the fiscal year, calendar
year, or other date provided in the bylaws, the association shall provide each
member with a copy of the annual financial report or a written notice that
a copy of the financial report is available upon request at no charge to the
member.

•

Reserve funds can only be spent on items for which they are specifically earmarked, unless a majority of the membership votes to
approve the use of such funds for another purpose.

•

All budget meetings require a fourteen (14) day notice to all members of the association, unless a more restrictive requirement is
contained in the association’s governing documents.

•

All types of associations have statutory financial reporting requirements which must be adhered to, unless properly waived by the
membership.

Homeowners’ Associations
Homeowners’ associations must prepare and complete, or contract to prepare and complete a financial report for the preceding fiscal
year within ninety (90) days after the end of each fiscal year or such other date set forth in the bylaws. Within twenty-one (21) days
after completion of the financial report, but not later than one hundred twenty (120) days after the end of the fiscal year, homeowners’
associations must provide each member with a copy of the financial report or written notice that such report is available at no charge upon
request.
Levels of Financial Reporting
For condominium, cooperative and homeowners’ associations, varying levels of financial reporting are required depending upon the
association’s total annual revenues:
Associations with total annual revenues of at least $150,000, but less than $300,000, shall prepare compiled financial statements.
Associations with total annual revenues of at least $300,000, but less than $500,000, shall prepare reviewed financial statements.
Associations with total annual revenues of $500,000 or more shall prepare audited financial statements.
Associations with total annual revenues of less than $150,000 shall prepare a report of cash receipts and expenditures.
A majority of the membership may vote to approve a lesser level of financial reporting than otherwise required by statute. However, a
condominium association may not waive financial reporting requirements for more than three (3) consecutive years.
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LITIGATION/ARBITRATION/MEDIATION DEPARTMENT
Litigation Matters are those which are not purely
Transactional and include actions such as the
following (listed in order from typically most frequent
to least frequent by Community Associations);

The Attorneys at Katzman Chandler have extensive
experience in handling a wide variety of routine (and
non-routine) Community Association litigation issues
and topics.

• Breach of Contract and Foreclosure Lawsuits against
delinquent owners;

Our litigators have resolved thousands of litigation
matters to the satisfaction of our valued clients. At the
outset and prior to our recommendation to enter into
litigation, we fully advise our clients as to the benefits
and detriments of the recommended course of action.

• Defense of Bank Foreclosure Lawsuits naming the
Association as a Defendant;
• Covenant Enforcement Litigation I Injunctive Relief
Lawsuits;
• Arbitration and Mediation as required by State Law;
• Contract Dispute Litigation between Association
and Vendor(s);
• Administrative Actions or Litigation against
Government Entities or Municipalities;
• Property Damage / Insurance Claim Litigation; and

We further advise that we have explored other options
to resolve the dispute, or that we believe litigation is
the best and most effective method to end the dispute
favorably.
We are committed to handling and pursuing matters
of litigation on behalf of our clients in the most costeffective and efficient manner possible, given the
particular circumstances involved.

• Construction Defect Litigation

PROPERTY DAMAGE/INSURANCE CLAIMS
If there is a single downside to living under the Florida
sun, it is the risk of a significant storm impacting our
homes and way of life. However, in times of need,
members of the Katzman Chandler family of clients
can rest assured that their interests are represented by
some of the best attorneys in the industry.

networks. Our clients need not worry about this
process or their complicated insurance policies, as
our dedicated team of attorneys will work with you
to ensure that your community is provided with
the maximum available care, attention and financial
support needed to put the pieces back together.

Katzman Chandler’s Casualty Department understands
the inner workings of large insurance conglomerates
and their often convoluted and intricate claims

That is why our Firm has and regularly works
with some of the very best attorneys well versed in
prosecuting insurance claims. Together, we can help
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you crack a system that routinely denies or underpays
claims.

well as costs will not be due or collected from you. We
only receive payment if we win.

Katzman Chandler invests substantial Firm resources,
money and attorney time in order to ensure the best
possible outcome against the corporate giants that
seek to benefit, while your community suffers. For this
reason, our Firm routinely handles insurance claims
purely on a contingency basis, meaning there are no
out-of-pocket fees or costs to your community during
the process, and if we are not successful, legal fees as

Whether your Community’s claim is resolved in 2
weeks or 2 years, we are a committed partner to your
Community, and will be there for you whatever way
the wind, water, fire, smoke or vandals cause damage
to your Community.
Simply stated- THEY wrote the policy, and WE make
them write the check!

TRANSACTIONAL DEPARTMENT
Being a Full Service community association Law Firm
requires us to be knowledgeable and proficient in
several key practice areas including, but not limited
to, Real Property Law, Corporate Law, Litigation,
Contract Law, and Insurance in order to meet all
of our community association clients’ needs. Om
Transactional Department is one of those key
departments which are called upon daily to assist with
the corporate representation and governance of our
valued clients.
The team’s decades of combined legal experience
provides our clients with cutting edge solutions
for routine, novel and often complex legal issues
confronted by industry professionals and the voluntary
boards that govern Florida’s community associations.
Our transactional attorneys are routinely relied upon
by the media and legislators to sort out issues relating
to the community association lifestyle. Each member
of the Transactional Team brings a unique skill set and
perspective to this diverse practice and understands

how best to assist boards in functioning in an age of
ever greater state regulation.
Whether we are reviewing your contracts, amending
your documents, rendering a bank loan opinion or
enforcing your covenants against violators, our goal
remains the same: to deliver answers in an easy to
understand format with personalized service and
attention to detail that you can rely on every time.
If your community has a question, our Transactional
Department has your answer. Come and see for
yourself why our Transactional Team is committed
to providing your community with the advice and
guidance it needs to operate safely within the confines
of your governing documents and the applicable
Florida Statutes.
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IT'S HARD TO ARGUE WITH... FREE!
Our innovative "COLLECT 4 FREE" Delinquent Account
Collection Option provides “FREE” collections to your
Community Association. Yes….. We said “FREE.”
We are so confident in our ability to successfully collect
upon your delinquent accounts, we are willing to shift the
ultimate financial responsibility for the Costs and Legal Fees
incurred in the collection process from your Community
to our Law Firm.
This one of a kind program is the answer to thousands of
client requests over the years, and the result of decades of
experience in, and analysis of, delinquent account collection
in Community Associations.

IT'S HARD TO ARGUE WITH... FAST!

This truly unique program guarantees, in writing, that
your Association will NEVER receive an invoice for Costs
or Legal Fees incurred by our Law Firm in providing
delinquent account collection services.

Our unique “Fast Track” Violation Process assists our clients
in pursuing their most common types of violations, without
the risk of having to incur unnecessary legal fees in the early
“pre-litigation” stages of the violation process.

Through our "COLLECT 4 FREE" Delinquent Account
Collection Option, ALL of the potential Risk, Liability
and Financial Exposure to your Association for Costs and
Legal Fees incurred due to non-paying owners can now
be avoided, and your Community can enjoy a truly “Risk
Free” and “Worry Free” opportunity to timely and effectively
pursue collection of delinquent accounts.

This innovative program provides your Association with a
custom set of pre-litigation notices and communications,
tailored specifically to your community, which may be

utilized to address most, if not all, of the common violations
identified in the Association.
By issuing these pre-litigation notices in house, violations
are cured faster, and the Association only incurs legal fees
in the event that owners fail to comply with the “Fast Track”
demand and the Association turns the matter over for legal
action – in which case, such fees are recoverable by the
Association as the prevailing party in litigation.

IT'S HARD TO ARGUE WITH... FACT!
Our newest offering provides clients with an easy-to-use,
quick-reference overview of responsibilities contained
within their Association’s Governing Documents.
Windows and Doors and Water Heaters…OH MY! For any
Community Association that has ever struggled with or
incurred legal expenses in determining whether a particular
item is the maintenance, repair or replacement responsibility
of the Owner or the Association, we have the answer for you!
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The Matrix is a quick-reference guide tailored specifically for
your Community Association that provides a chart listing all
items identified by the Association, as well as a designation
of whether those items are the maintenance, repair and/or
replacement responsibility of the owner or the Association
based upon the Association’s Governing Documents and
applicable Florida Statutes.
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DECISION MAKING, NEGOTIATIONS AND
FRAUD PREVENTION
WHAT YOU NEED TO KNOW…
Principles for Board Decision-making
A board’s decisions are based upon two (2)
standards: the Business Judgment Rule and the
Reasonableness Standard.
Depending upon
the type of decision being made, a board will rely
upon one or both of these two standards, whether
it realizes it or not. More importantly, in the event
that the decisions or actions of the board are called into question, those decisions or actions will be evaluated using one or both of these
standards. Courts today appear to apply both the Business Judgment Rule and the Reasonableness Standard to disputes concerning a
board’s decisions. Therefore, it is important that you understand these standards, and implement them properly in all board decisions.
Business Judgment Rule: This standard applies to decisions affecting corporate governance, such as hiring and firing employees; buying
and selling association property; use of association property and common areas; spending common funds; etc.
The Business Judgment Rule is more favorable to the board. Courts typically will not interfere with a board’s decision, if that decision was
made within the scope of the board’s business judgment. Courts will not substitute their own judgment for that of the board under these
circumstances.
Reasonableness Standard: This standard comes into play when examining the substance of rental restrictions, architectural control
guidelines, enforcement standards, etc.
Unlike the Business Judgment Rule, which favors the board, the reasonableness standard tends to favor the owners. Courts are much more
likely to interfere with a board’s decision when evaluated using the Reasonableness Standard. Under the Reasonableness Standard, the
Court generally evaluates whether the board decision was in fact, reasonable.
Applying the Standards:

While a board of directors may be protected from personal liability for certain decisions, the association remains liable for the impact of
such decisions. Therefore, it is extremely important that the board exercise good business judgment and reasonableness in all decisionmaking.

Negotiations
As the elected and appointed leadership of your community, you will be evaluated on your ability to address and resolve conflicts as they
arise, as well as on your ability to avoid potential conflicts and maintain stable relations among the association, its membership, and
outside vendors and contractors. For all intents and purposes, your role in the association includes that of a peacekeeper.
The key to successful peacekeeping is, of course, avoiding conflicts. The ability to effectively negotiate with vendors and neighbors
plays an integral role in avoiding conflict and maintaining stable relations. Following the tips provided below will go a long way toward
polishing your negotiation skills and assisting your peacekeeping efforts.
Negotiations With Vendors: Tips for Avoiding Conflict
Although not all boards will face every issue discussed today, it is a near certainty that every board will have the opportunity to negotiate
with at least one vendor at some point during its tenure. Whether the project involves simple maintenance or complex reconstruction,
the same basic principles apply.
When dealing with vendors, regardless of the size or nature of the project, following a few simple guidelines can significantly reduce the
likelihood of conflicts and resulting collateral damage.

PRIOR TO DEPLOYMENT…
Contract Negotiations can be Broken Down into the Following Two (2) Main Areas:

Business Judgment Rule: Whenever a board makes any sort of decision as a collective body, it must ask whether the decision falls within
its business judgment. In other words, was the decision:

•

-

Negotiating the Business Terms: “What am I getting?” and “How much is it going to cost me to get it?” The business terms of the
contract are generally handled by the board.

•

Negotiating the Legal Terms: The legal terms of the contract are generally handled by the association’s legal counsel.

Within the scope of the board’s authority?
Made in good faith?

-

Made with the care of an ordinarily prudent businessman?
Made with the best interests of the association in mind?

Reasonableness Standard: To determine if the board acted reasonably, one must ask:
-

Did the board act within its legal authority?
Did the board act to protect the health, safety and welfare of
the membership?
Did the board’s decision have a disproportionate impact on
some association members?

-

Did members have prior notice of the board’s decision?
Was the board’s action without any self interest?

Before spending money on legal fees, it is best for the association to negotiate the Business Terms of the contract. Thereafter, the
association can turn negotiations over to its legal counsel to address the Legal Terms of the contract.
The role of the board is to ensure that the Business Terms of the contract meet the needs of the association at a price that the association
can afford.
The role of legal counsel is to ensure that the legal terms of the contract match the business terms negotiated by the association, and best
protect the association’s interests.

Reasonableness Standard: Courts today appear to apply both the Business Judgment Rule and the Reasonableness Standard to disputes
concerning board decisions. Therefore, it is recommended that boards take certain steps to ensure that they meet the obligations under
both the Business Judgment Rule and the Reasonableness Standard applied by Courts and other triers of fact. Such steps include, but are
not limited to, the following:
-

When uncertain, ask for and rely upon the advice of legal
counsel or other experts.
Ask questions and undertake due diligence before taking
action on the association’s behalf.

-

When hiring vendors, employees, etc., check references,
complaint history, etc.
Even after you get past the Business Judgment Rule, you still
have to ask if the decision was reasonable.
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Negotiating the Business Terms of the Contract
Evaluate the Full Extent of Your Needs: What is the true extent of the association’s needs? Most
often associations enter into contracts for more than what they need. If there is any doubt, it
is best to consult with an expert. For example, if an association is updating its pool filtration
system, it is best to get an expert opinion, so that the association knows exactly what to ask for
from its vendors rather than having the vendor tell the association what is needed.
Get Educated and/or Get Help: You are probably not an expert on contracts involving painting,
concrete restoration, elevators, roofs, management, accounting, security gates, cable or wireless
services, or any of the many projects your association may face. For this reason, experts such
as attorneys, engineers, accountants or other consultants should be retained to help in the
negotiation process.
Call in the Experts When Necessary: Depending on the type of project, the contractor may
provide specifications or an outline of the relative duties and responsibilities of the parties.
However, for more complex and/or expensive projects, an engineer or consultant should be
brought in at the planning stages to provide specifications for the project, which may then be put
out for bid to various vendors.
Bid Your Projects Out When Required by Law: The board must also be aware of its obligation to obtain competitive bids.
All types of association boards (condominium, cooperatives and homeowners’ associations) MUST obtain competitive bids for the
following types of contracts:
1. Any contract that is not to be fully performed within one (1)
year after it is executed; and
2. Any contract for the purchase, lease or renting of materials
or equipment or for the provision of services which requires

payment by the association in the aggregate that exceeds
five percent (5%) of the total annual association budget in
a condominium or cooperative, or ten (10%) percent in a
homeowners’ association.

The board does NOT have to obtain competitive bids for the following:
1. Contracts with employees of the association;
2. Contracts for an attorney, accountant, architect, community
association manager, timeshare management firm, engineer or
landscape architect;

3. Contracts with a business entity which is the only source of
supply for the services needed within the county serving the
association; or
4. Contracts for products and services supplied in an emergency.

The association is not required to accept the lowest competitive bid it receives.

Bribes and Other Inappropriate Offers: Florida Statutes provide that all officers and directors have a fiduciary relationship to the owners,
and shall not accept compensation from any vendor or other provider of goods and services to the association.
DO NOT allow yourself to be tempted by promises, or anything that a contractor may offer or suggest, that is outside the normal boundaries
or scope of the negotiations. If a contractor is trying to obtain an unfair advantage during the negotiation process, who knows what may
occur after the contract is executed. If these types of offers are made by any contractor…end the negotiations immediately.
Disclosing Conflicts of Interest: Directors and officers of a board of an association that is not a timeshare condominium association,
and the relatives of such directors and officers, must disclose to the board any activity that may reasonably be construed to be a conflict of
interest. A rebuttable presumption of a conflict of interest exists if any of the following occurs without prior notice:
(a) A director or an officer, or a relative of a director or an officer, enters into a contract for goods or services with the association.
(b) A director or an officer, or a relative of a director or an officer, holds an interest in a corporation, limited liability corporation,
partnership, limited liability partnership, or other business entity that conducts or proposes to conduct business with the association.
If a director or officer, or a relative of a director or officer, proposes to engage in an activity that is a conflict of interest, as described above,
the proposed activity must be listed on, and all contracts and transactional documents related to the proposed activity must be attached
to, the meeting agenda. If the board votes against the proposed activity, the director or officer, or the relative of the director or officer, must
notify the board in writing of his or her intention not to pursue the proposed activity or to withdraw from office. If the board finds that
an officer or a director has violated this subsection, the officer or director shall be deemed removed from office. The vacancy shall be filled
according to law.
A director or officer, or a relative of a director or officer, who is a party to, or has an interest in, an activity that is a possible conflict of
interest, as described in above, may attend the meeting at which the activity is considered by the board and is authorized to make a
presentation to the board regarding the activity. After the presentation, the director or officer, or the relative of the director or officer, must
leave the meeting during the discussion of, and the vote on, the activity. A director or an officer who is a party to, or has an interest in, the
activity must recuse himself or herself from the vote.
A contract entered into between a director or officer, or a relative of a director or officer, and the association, that has not been properly
disclosed as a conflict of interest or potential conflict of interest as described above, is voidable and terminates upon the filing of a written
notice of termination containing the consent of at least twenty (20) percent of the voting interests of the association.
For purposes of the conflict provisions above, the term “relative” means a relative within the third degree of consanguinity by blood or
marriage.
Recent amendments to Florida Statutes also place the following restrictions on associations with regard to conflicts of interest:
•

An association may not hire an attorney who represents the management company of the association. (Please Note: this provision
does not restrict the association allowing its attorney to engage in efforts on behalf of the management company as required or needed
in connection with indemnification requirements. In addition, it does not prohibit an insurance carrier from appointing an attorney
or law firm to defend a claim made against both the association and a management company. )

Other Considerations: Although the “Contract Price” will always be a consideration taken into account in awarding a contract, it is NOT
the only consideration. Additional factors to be considered include, but are not limited to:
•

Vendor Identification/Verification: Is the vendor authorized to conduct business in the State of Florida? Associations can check the
validity of the vendor’s business organization with the State of Florida, Division of Corporations at www.sunbiz.org.

•

•

Vendor Licensing: Does the vendor hold a valid license to perform the necessary work? Associations can check a vendor’s professional
licenses with the Florida Department of Business and Professional Regulation at http://www.myfloridalicense.com/dbpr/.

A board member, manager or management company may not purchase a unit as a result of the association’s foreclosure of its lien for
assessments or accept title to such unit by deed in lieu of foreclosure.

•

•

Vendor Referrals: How do the vendor’s prior customers feel about their work? The association should always ask to speak with a
vendor’s most recent customers in order to get honest feedback on the vendor’s qualifications and customer satisfaction.

•

Length of Service: How long has the vendor been in business? The longer the track record, the better.

An association may not employ or contract with any service provider that is owned or operated by a board member or with any person
who has a financial relationship with a board member or officer, or a relative within the third degree of consanguinity by blood or
marriage of a board member or officer. This provision does not apply to a service provider in which a board member or officer, or a
relative within the third degree of consanguinity by blood or marriage of a board member or officer, owns less than one (1%) percent
of the equity shares.

•

Ability to Perform the Services: What are the vendor’s resources? Do they have the correct knowledge, equipment and personnel to
perform the required service, or is the vendor going to sub-contract the work to other vendors?

•

Insurance: The association should always obtain copies of the vendor’s insurance certificates.

•

Bonding: A qualified vendor should not have any issue or problem obtaining the proper bonding. If the vendor cannot obtain a bond,
the association should consider one who can.
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If fifty (50%) percent or more of the units in a condominium are owned by a party contracting to provide
maintenance or management services to an association managing a residential condominium, or an
officer or board member of same, the contract may be cancelled by a majority vote of the non-interested
unit owners.
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Negotiate, Negotiate, Negotiate… Once the
association identifies its needs, receives quotes and
bids from vendors, and conducts its reasonable
due diligence on the vendors it is interested in, it
will be in a much better position to negotiate the
best possible Business Terms.
Whenever you are negotiating, always assume
there is more to get! Oftentimes associations
miss out on additional cost savings or additional
benefits simply by not asking for them.
Sleep on it! Before making a final decision, take
some time to think about the Business Terms
negotiated. Many times a few days of thoughtful
reflection will help clarify any misgivings you may
have about the Business Terms of the contract.
If the Vendor says the contract must be signed
TODAY, forget it! If there is a good deal today,
there should be no reason why it shouldn’t be
there tomorrow. Don’t let a vendor push you into
a decision you are not yet ready to make.
Negotiating the Legal Terms of the Contract:
Because vendors usually draft the written
contracts, the Legal Terms of a written contract
are often quite different from the Business Terms
negotiated by the association. It is usually best to
have the association’s legal counsel review and
negotiate the Legal Terms of the written contract
to ensure that they match the Business Terms
negotiated by the association.
Never Sign Anything… until your attorney reviews the Legal Terms and advises you otherwise. Many times vendors try to convince
associations to sign “Letters of Intent” or “Contracts to Contract.” These documents are often bogus and create “legal entanglements”
which may need to be undone if the association decides not to sign the contract.

Negotiating the Legal Terms Without the Advice of Legal Counsel: For many small or inexpensive projects, contract review by legal
counsel is simply cost prohibitive. Determining when and when not to refer a contract to legal counsel is a business decision that each
association must make on a case by case basis.
If you have to negotiate the Legal Terms without the advice of legal counsel here are a few tips:
Avoid Ambiguity: It is often not what is provided for or addressed in a contract that creates a problem; it is what is NOT provided for or
addressed. The truth, however disheartening, is that if all projects could be successfully performed on a handshake, there would be no need
for written contracts. Unfortunately, this is not the case. To ensure that both the vendor and the association are clear as to what is expected
from each other, the rights and duties of each party should be clearly spelled out in the contract provisions.
To adequately protect the association, recommended contract provisions include, but are not limited to:
-

Contractor insurance and permit requirements;
Contractor responsibility for damage caused to common
elements, association property or unit owner property;
Remedies in the event of a breach;
Work schedules;

-

Assuring payment of sub-contractors and suppliers;
Providing warranties;
Liquidated damages for delays in performance;
Indemnification language; and
Payment and performance bond requirements.

These items should be discussed with your association attorney, if at all possible.
Red Flags: In order to successfully negotiate with vendors, it is necessary to quickly identify red flags of concern as they arise. If a
contractor is requiring a large portion of the contract price (half or more than half) up front, this should raise an alert. If a contractor
refuses to allow you to retain a certain percentage of the contract price until all work is completed to your satisfaction, this too should raise
an alert. Finally, certain contract terms, such as automatic renewal clauses which serve to keep you tied for years to a vendor and possibly
lousy service should always raise a red flag.
Arrange for Proper Oversight: The association’s manager or board should oversee the progress of the work to ensure that the contractor
is complying with the project specifications and contract terms. In smaller projects, where an expert may not be required, a member
of the board should be appointed to monitor the progress of the project. In major projects, the association’s expert, engineer or other
representative, should be appointed to monitor progress and ensure proper completion.

WHAT YOU NEED TO KNOW…
Relying on the local municipality to act as your expert will not protect the association. The city or town is not an expert and cannot be held
liable for mistaken approval of a project that is later found to be in violation of the applicable building code.
Any savings resulting from skipping contract review by legal counsel will be quickly consumed, and likely exceeded, in the event that a
contract dispute arises.

Never Make a Down Payment: Virtually every vendor will ask for a sizable down payment which they call “Mobilization Costs.” After
all, why should they use their money when they can use the association’s money? In reality, there is never a justification for these down
payments. If the vendor cannot afford to start the work, then find a new vendor.
Many vendors insist that they need the money to purchase materials. In reality, legitimate vendors have significant lines of credit with their
suppliers (called “materialmen”), and since the suppliers can record a Claim of Lien against the association in the event they are not paid,
the suppliers are more than willing to extend this credit.
Don’t Become “Wedded” to a Vendor Before the Legal Terms are Reviewed: Many times associations are anxious to begin their projects
and place themselves in an inferior negotiating position simply by rushing to get a contract signed. Seek and listen to the advice of legal
counsel. Money spent by the association for legal counsel’s review of the contract is minimal compared to the high costs of litigation over
contracts that go wrong.
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Negotiating With Your Neighbors

Opportunity
High

The common definition of negotiating is to communicate in search of mutual agreement. We negotiate every day whether we realize it or
not. Often, negotiation is obvious, such as when we are trying to purchase a service or a product. Negotiation may be a little less obvious
when we are navigating the workplace or even just dealing with relatives regarding where to spend the holidays.
If you walk into any bookstore you will find dozens of books dealing with successful negotiation tactics. There are tricks of the trade
that increase your odds of achieving mutual agreement more effectively and in less time. How much more successful do you think
negotiations with your board of directors would be (or your owners if you serve on the board) if effective negotiators were involved in
those communications?
The first thing to remember is that taking sides does not work during negotiations. Looking at the big picture or end game is much more
effective than starting a dialogue from an entrenched position. Humor and self-deprecation can be powerful and very effective tools. Here
are a few more tips to remember next time you are negotiating with your board or your owners to solve a particular problem:
•
•
•
•
•
•
•
•

Not everything is worth negotiating; some battles simply
don't need to be fought.
Warn in a respectful way; don't threaten.
Be soft on the people and hard on the problem.
You can't control a bully's behavior; you can only control your
response.
Don't strike back.
Don't give in.
Don't break off or walk away. Keep working towards a mutual
agreement.
Ask the right questions: "What will it cost if we don't reach an
agreement here?"

•
•
•
•
•
•
•
•
•

Acknowledge some expertise on both sides.
Present your view in addition to the other side's view, not as
an alternative.
Don't always respond with a like-kind response.
Acknowledge differences with some degree of optimism.
Consider face-saving options when possible.
Do the proper research before embarking on the negotiations.
Don't threaten certain actions or repercussions that aren't
feasible.
Know when to say nothing - Silence can be powerful.
Write your e-mails as if a judge will be reviewing them two
(2) years from now. Copying the attorney on your e-mail
does NOT automatically make it a privileged communication.

Successful negotiation in a community association context is especially important because it is a "living together" relationship. Unless one
party leaves the community, you will be forced to contend with each other for many years after the negotiations are over.

Preventing Fraud in Your Community
How does fraud take hold in a private residential community?
It is important for boards and managers to recognize the "Fraud Triangle" and what it can do in their communities, if left unchecked.
The Fraud Triangle consists of: Opportunity, Pressure and Rationalization.
Opportunity presents itself when a person sits in a position of trust in a community. That trust allows the potential fraudster access that is
not available to outsiders.

Opportunity

FRAUD
TRIANGLE
Pressure

Rationalization

Pressure presents itself when outside forces wreak havoc on the potential fraudster. This
pressure is usually economic and commonly arises in the form of a job loss, divorce, death or
illness of a family member, gambling or other addiction problem. Some red flags evidencing
the pressure side of the Fraud Triangle include a lifestyle which does not fit the fraudster’s
income level, or an employee who is very secretive and hasn’t taken a day off in years.
Rationalization allows the fraudster to avoid seeing himself or herself as a criminal; stealing
money from people. Instead, the fraudster views himself or herself as someone simply
righting the wrongs of the universe. The typical fraudster thinking in this regard usually
falls along these lines: "I am overworked and underpaid so this balances things out." or "I
am just borrowing these funds and will return them at a later date." or "They'll never notice,
they have so much money."
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By the time you become suspicious of a potential fraud, it has usually been going on for quite
a while. The typical fraud lasts for two (2) years; at that point the fraudster starts getting weary
or sloppy. There are over sixty (60) different types of fraud including forgery, skimming, paying
false payees or ghost employees, writing off accounts receivable as bad debt when the debt has
been paid, reimbursing for personal expenses, falsifying accounts payable, bank statements
and more. So, what can your community do to notice these signs and discourage fraud in the
first place?
In an effort to lessen the potential for fraud in community associations, in a condominium
association, Florida Statutes Chapter 718 was recently amended to prohibit an association and
its officers, directors, employees, and agents from using a debit card issued in the name of the
association, or billed directly to the association, for the payment of any association expense. In
addition, the amendment made the use of a debit card issued in the name of the association, or
billed directly to the association, for any expense that is not a lawful obligation of the association
an action subject to prosecution as credit card fraud.

Here are some easy and preliminary steps you can take:
1. Always have a system of checks and balances in place. Require
two (2) signatures on checks. If you are one of the dual
signatories, never sign a blank check.
2. Always have more than one set of eyes on the books. No
oversight of the person handling your books and an overly
informal operation can contribute to the possibility of fraud.
3. Properly screen employees in advance to weed out potential
fraudsters. Some instances of association fraud involve collusion
between association employees (landscapers submitting false
invoices for payment to the bookkeeper, whereupon they
split the amounts paid). So, if one employee pushes you to
hire people he or she knows, do your homework first. When
collusion amongst employees is present, the opportunity for a
loss is multiplied by three (3)!
4. Make sure you request that your bank provide duplicate
statements directly to someone else, other than the person
handling your books. Why do this? A case out of Michigan
dealt with a bookkeeper who received the bank statements,
and then cooked up a duplicate set on her home computer to
present to the board. Having dual statements sent out would
have prevented this fraud.
5. If you have an association credit card, keep the limits very low.
Always check receipts against the statement and scrutinize
receipts submitted for reimbursement to see if any personal or
odd items are included in the reimbursement request.

7. Not every Employee Practices Liability Insurance (EPLI) policy
is created equal. Some require that you successfully prosecute
the fraud before you can recover under the policy. It is also
important to remember that board and committee members
are not considered employees of the association, so you will
need endorsements to your policy to cover that loophole.
8. Review your EPLI policy at least annually, and with each
change in board composition.
9. Do not rely solely on the management company’s insurance
policy, as it might not have enough coverage should several
associations make claims at once. Also, the management
company’s policy might not include all possible endorsements
including: losses incurred in transit to and from the bank;
losses incurred via computer or wire transfer fraud; losses
incurred as a result of forgery; etc.
10. Do not allow owners to make payments in cash or by checks
made payable to anyone other than the association in order to
avoid skimming.
11. Make sure your association’s accountant reconciles your bank
statements, and never relies solely on bank statements provided
to him or her.

6. Proper fidelity bonding is necessary. Fannie Mae guidelines
suggest carrying bonding for three (3) months of assessments,
plus any reserves on hand. Speaking of reserves, check those
accounts religiously. If you have been told you have $50,000 in
the painting reserve, make sure that it really is true.
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What to Do At the First Suspicion of Fraud?

1) Initial Demand / Notice of Late Assessments.

Remember that once you start suspecting a fraud is occurring, it has usually been going on for some time. It is important to act sooner
rather than later for several reasons. Losses continue to add up more quickly as the fraud continues, and most insurance policies only cover
losses through the date the fraud was discovered. You must read and understand this coverage!

The collection process begins with the association notifying the delinquent owner of its intent to transfer the account into collections by
delivering a notice of late assessments. The notice must specify the amounts owed to the association, including late fees and interest as
provided in the association’s governing document, and must provide the owner 30-days to bring their account current prior to turning
the account over to legal counsel for collections, resulting in the imposition of legal fees. Pursuant to the community association statutes,
including condominiums, homeowners, and cooperatives, failure to provide the owner this notice precludes the association from recovering
legal fees incurred in any subsequent collection/foreclosure action. Therefore, it is imperative that an association ensure the notice of late
assessments is sent to an owner as soon as the account is delinquent. The notice must be sent via first class United States mail to the owner’s
last address as reflected in the association’s official records, and if the last address is not the property address, the notice must also be sent
to the property address by first class United States mail. The notice is deemed delivered upon mailing and a rebuttable presumption that
the notice was mailed as required can be established by a sworn affidavit executed by a board member, officer or agent of the association,
or by a licensed manager. If payment is not made within thirty (30) days the association should transfer the account over to legal counsel
for collections.

Call the police, insist on a report and contact your association counsel to review your insurance policy, submit a claim and discuss your
civil and criminal prosecution options.
If someone wants to steal from you, he or she usually can do it, at least for a while. However, with some advance planning and foresight,
you can make your community a much more difficult target for a potential fraudster! For more information about fraud prevention please
visit www.acfe.com (the Association of Certified Fraud Examiners) which is the world’s largest anti-fraud organization and provider of
anti-fraud training and education.

COLLECTION OF
DELINQUENT ASSESSMENTS,
COVENANT ENFORCEMENT
AND PLANNING FOR
DISASTER
Collection of Assessments
As you know, the board has an obligation to prepare an annual
operating budget for the association, which lists the anticipated,
recurring expenses of the association. These expenses are then
divided amongst the units or lots in the community according to the
proportions set forth in the association’s governing documents. The
amounts due from the owners to meet the ordinary operating expenses
of the association are referred to as “regular” assessments.
Over the course of the year, the association may encounter expenses which were not anticipated in the budget. When this occurs and
the association’s governing documents permit, the board may levy a “special” assessment, after providing proper notice to the owners as
required by statute. Some governing documents may also require that special assessments be approved by the membership.
Each owner in a condominium or homeowners’ association has an affirmative obligation to pay the pro-rata share of the common expenses
of the association which are attributable to his or her unit or lot. Owners DO NOT have an option to withhold payment of assessments due
to a dispute with the association, or a complaint regarding maintenance issues. In addition, owners cannot avoid paying assessments by
simply foregoing use of the common elements or areas.
When owners fail, refuse, or otherwise find themselves unable to pay these assessments in a timely manner, the seeds of conflict are sown
as the burden falls upon the remaining owners to make up the deficit.
The board has a fiduciary duty to pursue owners for delinquent assessments through the process of lien and foreclosure. This is commonly
known as the collection process.
When pursuing owners for delinquent assessments, strict statutory guidelines for collection must be followed. Statutory guidelines
governing collection of delinquent assessments will differ depending upon whether your community is a condominium, cooperative or
homeowners’ association. Regardless of the type of community, the most important of these guidelines deals with notice requirements.
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2) Notice of Intent to Foreclose on the Lien.
The collection process continues with the association notifying the delinquent owner of its intent to place a lien on the unit if the account
is not brought current within forty-five (45) days for condominium and homeowners’ associations and cooperatiaves. This notice
must be sent via registered or certified mail, return receipt requested to the last known address as reflected in the association’s records. In
addition, in a homeowners’ association, the notice must also be sent via certified mail to the parcel address. If payment is not made within
45 days the association may record a Claim of Lien against the unit or lot in the public records of the county in which the unit or lot is
located, and proceed with the third notice requirement.
In addition to delinquent assessment amounts, a condominium, cooperative or homeowners’ association may:
Collect interest on delinquent assessments in the amount provided in the governing documents from the due date until paid. If a rate
of interest is not provided in the governing documents, then interest shall accrue at the current statutory rate of eighteen percent (18%).
If the association’s governing documents so provide, it may collect an administrative late fee on delinquent assessments, which may not
exceed the greater of twenty-five dollars ($25.00) or five percent (5%) of each installment due. During the collection process, any payment
received by the association must be applied according to the statutory guidelines. This is commonly referred to as the “application of
payments” provision. According to statute, payment received on a delinquent account is applied first to accrued interest, then to any late
fees, then to any costs and reasonable attorney fees, and finally to the delinquent assessment. Application of payments applies regardless
of any restrictive endorsement contained on the owner’s check or other instrument of payment.

3) Notice of Intent to Foreclose on the Lien.
Before the association may proceed to foreclose its lien against the property, a notice of intent to foreclose must be sent via certified mail,
return receipt requested to the owner’s last known address as reflected in the association’s records at least forty-five (45) days prior to
filing foreclosure. In addition, in a homeowners’ association, the notice must also be sent via certified mail to the parcel address. Once the
delinquent owner is given notice of the association’s intent to foreclose the claim of lien, the association may proceed with its foreclosure
action.

Claim of Lien
So, just what is a Claim of Lien? A Claim of Lien secures
past due and future assessments, payment of interest (in
the amount provided in the governing documents or, if no
amount is provided, then at the statutory maximum rate of
18% per year), late charges, and reasonable attorney’s fees.
In order to be deemed valid, a Claim of Lien MUST provide
the following:
-

Description of the unit/lot;
Name of the record owner;
Name and address of the association;
Assessment amount due; and
Due date

It is important to keep in mind that a claim of lien must be enforced
within one (1) year from the date of recording in a condominium or
cooperative association or five (5) years from the date of recording in
a homeowners’ association, or the lien expires.
Condominium Exception: The one (1) year time period for enforcing
a lien in a condominium is extended for any length of time that the
association is prevented from filing a foreclosure action as a result
of an automatic stay in a bankruptcy
proceeding.

www.KatzmanChandler.com • 954-486-7774 • 800-987-6518

33

Foreclosure
If the delinquent balance remains following the initial demand and notice of intent to foreclose,
a foreclosure complaint is filed with the court. A foreclosure complaint is a lawsuit initiated
by the association against the delinquent owner and any other party claiming an interest in
the property that is subordinate to that of the association, seeking to foreclose the association’s
Claim of Lien.

•

Despite the belief of many owners, the fact that a unit or lot is homestead property does not protect it from foreclosure by a lender or
community association.

•

Note: Generally, the only valid defense to an assessment collection action is payment of the
alleged delinquent amounts.

In addition to foreclosing its claim of lien, the association may bring an action seeking a personal money judgment against the property
owners.

•

If the owner does not pay the amounts due, the association will obtain a final judgment of
foreclosure, securing the delinquent assessments, late fees, interest, attorneys’ fees and costs. In
addition, the clerk of court will issue a foreclosure sale date.

If the association acquires title to a unit or lot through its foreclosure action, it reserves the right to obtain a deficiency judgment
against the former owners.

Now that the rules of engagement are in place, we will take a look at what happens to past due assessments when title to the property is
transferred due to a sale or foreclosure of the unit or lot.

On the scheduled foreclosure sale date, the property will be auctioned off to the public. The
association may bid up to the amount of its judgment at the foreclosure sale without paying any
money out of pocket. In essence, the association has a bidding credit in the amount of its final
judgment. In order to acquire title, the successful bidder must bid a sum in excess of the amount
of the association’s final judgment. Once the bidding is complete, a certificate of sale is issued in
the name of the highest bidder, and shortly thereafter, a Certificate of Title will be issued.

Delinquent Assessments and Transfer of Units or Lots:

A Certificate of Title confirms ownership of the unit or lot, and allows the new owner to obtain
a Writ of Possession. The Writ instructs the county’s Sheriff to remove any occupants from the
premises, and secure the property for the new owner.

Sold by Owner: Generally, when an owner sells his or her unit or lot, all delinquent assessments are collected at closing. If they are not,
the new owner will be jointly and severally liable with the prior owner for all unpaid assessments accruing prior to the transfer of title. This
is also true with regard to short sales.

Other Remedies
•

Suspension of Use Rights – Florida Statutes provide that if a member is more than ninety (90) days delinquent in paying a monetary
obligation owed to the association, the association may suspend the rights of that member or that member’s tenants, guests or invitees,
or both, to use common elements/areas and facilities until the monetary obligation is paid in full.
-

•

Caveat: The suspension of an owner’s use rights pursuant to Florida Statutes is not without limitation. It is recommended that you
consult with association counsel to ensure that you are within your rights.

Suspension of Voting Rights – The Florida community association statutes, including condominiums, homeowners, and cooperatives,
provide that if a member is more than ninety (90) days delinquent in paying a monetary obligation owed to the association the association
may suspend that member’s voting rights until the monetary obligation is paid in full. However, the condominium act requires the
amounts owed to the association be an amount in excess of $1,000 and 90 days delinquent prior to taking action to suspend a member’s
voting rights. Proof of such monetary obligation must be provided to the unit owner or member at least thirty (30) days prior to such
suspension in order for the suspension to take effect.
Note: The suspension of use or voting rights for delinquency must be approved at a properly noticed meeting of the board, with postmeeting notice to the owner, and tenant, guest or invitee, if applicable.

•

It is important that the association, its membership and board of directors understand some basic facts regarding collection of delinquent
accounts and foreclosure of an association’s claim of lien.

The collection of delinquent accounts often involves several variables. During the association’s collection process, a delinquent owner
may be seeking to sell the property, the mortgage holder may be seeking to foreclose its lien against the property, or the unit or lot may
be subject to a short-sale, foreclosure sale or deed in lieu of foreclosure. It is important for the association to understand what happens to
delinquent assessments in these circumstances.

A short sale is a transaction where a lender agrees to accept less than the total balance of the outstanding mortgage to permit a sale of the
unit or lot, where foreclosure is otherwise imminent.
Sold to a Third Party at Lender’s Foreclosure Sale: A third party purchaser at a lender’s foreclosure sale is liable for all assessments
coming due during his or her ownership, and is jointly and severally liable with the prior owner for all unpaid assessments accruing prior
to the transfer of title.
Except that as a result of recent statutory changes, for purposes of joint and several liability, the term “previous owner” does not include a
condominium or homeowners’ association that acquires title to a delinquent unit through foreclosure or by deed in lieu of foreclosure. As
such, when an association takes title to a unit as a result of foreclosure or deed in lieu of foreclosure, and the lender subsequently forecloses
and a third party takes title at the lender’s foreclosure sale, the subsequent unit owner’s liability for unpaid assessments is limited to the
unpaid assessments accruing before the association acquired title to the unit by foreclosure or deed in lieu of foreclosure.
Sold to Lender at Lender’s Foreclosure Sale: The obligation of a lender for delinquent assessments accrued prior to the time of foreclosure
or deed in lieu of foreclosure, is determined by statute for first mortgage holders, and is limited to the lesser of twelve months (12) of
unpaid assessments, or one percent (1%) of the original mortgage debt. This limitation on liability is known as the statutory “safe harbor.”

Collection of Rent from Tenants – Florida Statutes authorize the association to collect rental payments from the tenants of delinquent
owners. To initiate this process, the association must first send a written rent demand letter to both the tenant and unit or lot owner. The
demand should be mailed or hand-delivered to the tenant at their address within the association, and if a different address is provided
in the lease for notices, you should also send the letter to that address, too.

Sold to a Third Party at Association’s Foreclosure Sale: The new owner will satisfy the judgment amount through its purchase at the
foreclosure sale (all delinquent assessments, late fees, interest, attorneys’ fees and costs – making the association whole), and will be liable
for all assessments coming due during his or her ownership.

The letter should be sent to the unit or lot owner at the address provided by the owner to the association for the association's
communications. While the law requires sending the rent demand letter, it does not specify whether "return receipt" is required. It is
recommended that rent demand letters to the owner and tenant are sent via U.S. First Class and Certified Mail, return receipt requested.
Doing so will ensure that the association can prove it complied with the notice provision.

Sold to Association at Association Foreclosure Sale: The association takes title to the unit or lot, subject to any superior mortgage. The
association is not responsible for paying the mortgage or taxes on the property. Although the lender will eventually foreclose its lien, the
association may rent or attempt to sell the property via short sale in the interim, and mitigate lost assessments.

If the tenant of a delinquent owner refuses to remit the rent payment pursuant to the demand, Florida Statutes permit the association to
commence eviction proceedings against the tenant.
-

Again, due to recent statutory changes, for purposes of joint and several liability, the term “previous
owner” does not include a condominium or homeowners’ association that acquires title to a delinquent
unit through foreclosure or by deed in lieu of foreclosure.

Caveat: The association’s right to remove the tenant does not include the right to rent the delinquent owner’s unit or lot.
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Lender Foreclosures:

Tighten Your Collection Policy

Some associations question why they should even file an answer
to a lender’s foreclosure complaint. After all, there is nothing the
association can do, and the association has to wait until the bank takes
title, right? WRONG. Why should the association file an answer to
the lender’s foreclosure complaint?

Your troops should know what to expect when they fail to perform their duties. Owners must understand that the commencement of
collection efforts will be swift and certain when an account falls delinquent. As the collection process itself does not happen overnight, it
is important for associations not to sit by and permit an owner to fall three months or more than one quarter delinquent in the payment
of assessments without taking action.

•

•

•

The association is now a defendant in the action (if you do not file
a reply, the association can be defaulted, and a judgment will be
entered against the association).
An attorney can review the complaint to determine if the
foreclosing entity is a first mortgagee or a second or third
mortgagee. Why is this important? If it is a first mortgagee, the association will file an Answer to protect its interests. If a second or
subsequent mortgagee, the association will likely file a Motion to Dismiss, as generally, the association’s position is superior to that of
a second or subsequent mortgagee.
The association is copied on all pleadings. This means your attorney knows what is going on in the case. Ordered to mediation? Status
conference scheduled? Sale scheduled? Sale cancelled? Case dismissed? Other motions filed? Bankruptcy? If the association is not
on the service list, it will not find out about any action unless it constantly checks the docket.

Shortened time frames and fewer warnings will reduce the likelihood of the delinquency growing to unmanageable proportions. Set
definite time frames for turning delinquent owners over for collection, and of course, stick to them!
Tighten the Association’s Purse Strings
Each delinquent account increases the financial burden on the non-delinquent members of the community. Allowing delinquencies to
spiral out of control will inevitably create additional delinquencies by increasing the financial burden on those owners who are current in
the payment of assessments. In addition to generating association income by utilizing some of the tips set forth above, the association can
further lessen the burden on its members by decreasing association expenses. This can be achieved by:
•

Making budget cuts wherever feasible, while still meeting the association’s fiduciary duties in providing essential services;

•

Postponing unnecessary improvement projects;

•

Spending funds on projects which will result in income to the association, such as document amendments;

•

Pursuing potential streams of lost income, such as insurance claims from latent storm damage.

•

The association can bring “offensive” motions, to move the case forward, as discussed below.

•

The association is notified when the property is sold, and made aware of the identity of the new owner.

Review Your Governing Documents

•

The association’s attorney can determine whether safe harbor is applicable, or otherwise what amounts are due to the association.

•

Once notified of the new owner, the association can timely proceed to collect current (or past due, if applicable) assessments.

ASSOCIATIONS SHOULD REVIEW THEIR GOVERNING DOCUMENTS TO ENSURE THAT THEY CONTAIN PROVISIONS
FAVORABLE TO COLLECTING DELINQUENT ASSESSMENTS, AND DO NOT CREATE UNNECESSARY IMPEDIMENTS TO
THE COLLECTION PROCESS.

What can an association do when the bank is dragging its feet, cancelling sales, refusing to communicate, or just doing nothing?
•

Notice of Trial: Once the matter is at issue, that is, all the preliminary motions and discovery have taken place; any defendant (including
the association) can file a Notice of Trial.

•

Status Conference: Set a hearing to request that the judge provide deadlines for the bank to proceed with its case.

•

Motion to Reset Sale: A judge has discretion to reset a sale that was previously cancelled by the bank.

•

Statutory Order to Show Cause: Due to a recent statutory change, the Association may request the judge to enter a final judgment of
foreclosure.

•

There are other motions and tactics your attorney may be able to employ, depending on the particular aspects of the case.

Should the Association Take Title?
In most instances, the answer is “yes.” The best scenario, of course, is for all owners to pay their assessments! Unfortunately, that is not the
case in today’s economy. While the association may not want to take title to anyone’s home, it has become necessary in many instances.
There are many variables to consider when deciding whether an association should take title, such as:
•
•
•
•
•

Is the association currently receiving rent from the tenant to offset the past due assessments?
Can the association rent the unit or lot if it takes title?
Is the unit or lot in a rentable condition or what will it cost to make it habitable?
Is there a market for such rentals in the area?
Is there a pending lender foreclosure, and if so, at what stage is that action?

Each of these factors needs to be analyzed on a case by case basis, and usually in conjunction with the association’s attorney.
By now, there are very few, if any, associations that are not feeling the effects of the tumultuous events of the last several years. Understanding
that association and mortgage foreclosures remain at notable levels, it is necessary to determine what an association can do to help itself
through this economic quagmire. Although there is nothing an association can do to fully alleviate the financial problems inherent to
delinquent assessments and foreclosures, this section focuses on tips that may help to contain the delinquency problem and lessen the
financial impact on the association.
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Governing Documents containing a healthy arsenal of tools can greatly assist an association during times of economic crisis. The
association may take advantage of provisions pertaining to:
•

Late Fees and Interest: The documents should reference the “highest amount permitted by law” rather than a specific percentage or
dollar amount which may become antiquated over time.

•

Uniform Lease Requirements: These provisions require owners desiring to lease their homes to use a uniform lease form, which
contains terms favorable to the association. For example, permitting the association to evict a tenant for violations of the association’s
documents.

•

Mortgage Subordination: The association’s declaration should provide that the association’s claim of lien is subordinate only to an
institutional first mortgage. It is common for association documents to contain limiting language that allows a bank or third party
purchaser at a foreclosure sale to avoid liability for all past due amounts.

•

Kaufman Language: The association’s declaration should include language incorporating provisions of Florida Statutes “as amended
from time to time.” This language is commonly known as “Kaufman Language.” Basically, if your association’s documents contain
Kaufman language, all changes to Florida Statutes intended to affect your community are automatically incorporated into your
documents and are deemed to apply to your community.

Overall, by regrouping and formulating a new strategy for attacking the problem of delinquency, the association should be able to contain
damage, maintain its economic health, and prevent future problems. Thus, the association may ultimately claim victory in the war against
financial conflicts.

WHAT YOU NEED TO KNOW…
Any collection policy an association adopts must be applied
uniformly to all owners.
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Covenant Enforcement
In addition to the obligation to pursue collection of delinquent accounts, Boards also have a fiduciary obligation to uniformly enforce the
myriad of restrictive covenants contained within their governing documents.

WHAT YOU NEED TO KNOW…

Examples of violations include, but are certainly not limited to, the failure to maintain the property, parking violations, pet violations,
nuisance, and many others.

•

The board has an obligation to enforce the provisions of the association’s governing documents
uniformly and on a consistent basis;

The association’s goal, of course, is to obtain owner compliance with the provisions of its governing documents.

•

Be flexible when dealing with owners and board members alike with regard to violations and
curative measures;

•

Keep emotions out of it, as best as possible - try not to be punitive – your ultimate goal is
compliance;

•

When in doubt, always discuss the issue with legal counsel.

Enforcement efforts may include the following:
•

•

Issuing violation letters – placing the owner of the
property on notice of the violation and providing a
specific period of time to cure same.
In a homeowners’ association, issuing a statutory offer
to mediate;

•

• In a condominium association, filing a petition for arbitration
or initiating presuit mediation;

•

Filing a covenant enforcement lawsuit;

•

Fining and Suspension of Use Rights.

Failure to enforce a restrictive covenant may result in the association losing the right to enforce that restriction - a loss that can only be
remedied, if at all, by spending a significant amount in legal fees, trying to revive the unenforceable restriction.
Selective Enforcement: Associations must enforce restrictive covenants uniformly. Where an association has repeatedly allowed violations
of a restrictive covenant, but then seeks to enforce the covenant against a new violation, the violating owner may raise a defense of selective
enforcement. The common perception of selective enforcement is where board members allow their friends or neighbors to violate a
restrictive covenant, or choose to only enforce a restrictive covenant against owners who they dislike.

Fining and Suspension of Use Rights
Condominium, cooperative and homeowners’ associations may levy
reasonable fines and may suspend use rights for a reasonable period of
time for the violations of the association’s governing documents. The
requirements for imposing fines and suspensions in these situations
are different than imposing fines and suspensions on the basis of
delinquency.
A fine or suspension for violation of the association’s covenants may
not be imposed without at least 14 days’ notice to the person sought
to be fined or suspended and an opportunity for a hearing before an
impartial committee of at least three (3) members appointed by the
board. The impartial committee may not be officers, directors, or
employees of the association, or the spouse, parent, child, brother, or
sister of an officer, director, or employee.
If the committee does not approve a proposed fine or suspension by a majority vote, it may not be imposed. If the proposed fine or
suspension is approved by the committee, then payment is due five (5) days after notice of the approved fine is provided to the unit owner
and, if applicable, to any occupant, tenant or invitee of the unit owner.

In Condominiums and Cooperatives:

For Homeowners’ Associations:

•

Fines may be levied on the basis of each day of
a continuing violation, with a single notice and
opportunity for hearing, but may not exceed $100 per
violation, or $1,000 in the aggregate; and

•

Fines may be levied on the basis of each day of a continuing
violation, with a single notice and opportunity for hearing, but may
not exceed $100 per violation, or $1,000 in the aggregate – unless
otherwise provided in the governing documents; and

•

A fine cannot become a lien against the property.

•

A fine of less than $1,000 cannot become a lien against the property.
However, fines of $1,000 or more may become a lien against the
property.
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Planning for Disaster
Associations can be affected by disasters such as hurricanes, floods, tornados, fires, sinkholes, tsunamis
and terrorism. While we cannot control whether a disaster impacts us, we can take time to prepare for
those events before they occur. After all, an ounce of prevention is worth a pound of cure!

Pre-Disaster Preparation
BEFORE a disaster strikes…
Review Association Contracts: It is important to review your association’s current contracts, including
insurance, management, landscaping, security and construction contracts to determine what assistance
vendors can and should provide to your community both pre-disaster and post-disaster. It is also
important to note any increased costs that become effective in the event of a disaster.
With regard to insurance, it is imperative that the association is aware of its casualty policy limits and
deductibles, and ensures that all premiums are paid and coverage is ACTIVE!
Secure Documents and Records: Associations rely heavily on their governing documents and official
records. All pertinent association records should be scanned and uploaded for temporary secure
internet storage with hard copies placed in water tight ziploc bags and secured in a fire proof box. In
addition, all computer hardware and your computer hard drive should be covered in plastic, if you are
otherwise unable to remove these items from the premises.
Prepare and Secure Association Property: The board or an appointed Disaster Committee should
perform an inspection of the association property throughout the year. Particularly, it is recommended
that inspection take place several months prior to the start of hurricane season (June 1st) and again
once the season starts, to determine that the property is in the best possible condition to confront the
savage effects of a storm or other disaster. A date-stamped videotape of the building and all common
areas is recommended to accurately document the property’s condition pre-storm or disaster. Some
associations may even go as far as to hire an engineer to prepare a formal report on the current condition
of various building components such as the roof, windows and doors. This will be very useful in the
event an insurance claim becomes necessary.
Prepare a list with contact information for all professional vendors the association uses such as the
attorney, accountant, insurance agent, management company, engineer, landscaper, pool and elevator
company.
Prepare a list of vital equipment, including the location of shutoff valves and structural components,
location of water lines and cutoffs, electrical main circuits, gas or fuel oil lines and cutoffs, sewer
lines and clean-outs, and location of emergency equipment such as fire extinguishers, defibrillators,
generators, etc.
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Create a Civilian Plan: Provide residents with information regarding shelter locations and hours, emergency response, hospital locations,
evacuation routes and procedures, and information regarding the Municipal Vulnerable Persons Registry for those owners with special
needs.

•

Before making arrangements to remove storm debris other than life threatening or access obstructing, contact your city to see what
plan of action it has for debris removal;

•

“Drying In”/”Shoring Up” the building structures to mitigate against further damage;

Educate your residents as to what actions are required to secure units/homes such as removing any items from their balconies, emptying
construction dumpsters, closing shutters, making arrangements for pet removal in the event the building and/or homes need to be
evacuated.

•

Removing, where necessary, wet carpet, wall board, cabinets, etc. when necessary to prevent the growth of mold; and

•

Surveying the property and identifying areas needing priority attention.

If the association does not have a rule in place regarding hurricane shutter preparation-it needs to adopt one.

Reconstruction & Restoration

It is recommended that the Disaster Committee prepare a list of board members with local contact information including family contacts
and out-of-state contacts in the event an evacuation goes into effect and the board is dispersed. In addition, the Disaster Committee should
make sure the board has a key to each unit in the event the unit needs to be dried out immediately following a storm or disaster or that
the owners have been put on notice that entry will be gained in any expedient manner in the absence of such a key being provided to the
association.

Plan strategies for reconstruction and restoration, such as:

Board Emergency Powers
In a condominium, cooperative and homeowners’ association, the board may undertake certain actions in response to damage or injury
caused by or anticipated in connection with an event for which a state of emergency has been declared by the Governor.
“Emergency” is defined as “any occurrence, or threat thereof, whether natural, technological, or manmade, in war or in peace, which
results or may result in substantial injury or harm to the population or substantial damage to or loss of property.” Those actions include,
but are not limited to conducting board and membership meetings by telephone or videoconferencing without the statutorily prescribed
notice requirements, or with notice given as is practicable, including via electronic transmission, cancel and reschedule meetings, enter
into contracts to mitigate further damage to the property, within the property and inside the units, levy necessary special assessments
without a vote of the owners even if the documents ordinarily require membership approval for special assessments; and borrow money
and pledge association assets as collateral to fund emergency repairs without owner approval.

•

Contacting your attorney immediately. This is critical to ensure that your insurance provider’s requirements are met and that your
community’s rights are protected.

•

Contacting your insurance agent.

•

Resist the natural urge to use a public adjuster to shepherd your claim without first discussing advantages and disadvantages with
legal counsel.

•

Do NOT sign any contracts or releases without having them properly evaluated in advance by legal counsel.

•

Resist the attempts by out-of-state and possibly unlicensed vendors who swarm to our state in the aftermath of a disaster to do
business with you.

•

Do not suspend common sense and/or forget to use the resources available to you. Performing due diligence on contractors should
still be the norm.

•

Discuss possibilities for conventional financing and/or SBA disaster loans to fund repair and reconstruction projects with your legal
counsel.

•

Be aggressive with your insurance claim. Understand that an insurance company is not inclined to make you whole unless you
employ experts to help you. Understand that certain myths have been perpetuated over the years to discourage paying customers
from filing claims for fear that their rates will be raised or coverage canceled. You have a duty to your members to recover all
insurance monies owed to you. Special assessments burdening your owners should be a last resort not the first technique you
employ.

•

Be aware that most damage is not apparent to the visible eye or to anyone other than trained experts. Even if hurricane damage is not
readily apparent at first, experts should be consulted to determine the extent of battering your community suffered.

These emergency board powers are limited to a “time reasonably necessary to protect the health, safety and welfare of the association and
the unit owners and the unit owners’ family members, tenants, guests, agents or invitees and shall be reasonably necessary to mitigate
further damage, injury, or contagion and make emergency repairs”. These powers should only be used within the statutory guidelines.

WHAT YOU NEED TO KNOW…
Even though the board has the ability to specially assess and even use reserve funds
under its emergency powers, obtaining a line of credit or establishing a reserve
specially earmarked for emergency purposes months or years in advance could be
very beneficial.

Post Disaster Plan
It is important to have a post disaster plan in place for your community to ensure that residents and damage needing immediate attention
are dealt with promptly.

Immediate Actions
Create a plan that covers immediate actions such as:
•

Accounting for residents and attending to the injured;

•

Securing the community from acts of vandalism and looting, and notifying the authorities of any incidents;

•

Documenting damage with photographs and video;
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Claims Process
DO NOT SETTLE A CLAIM WITHOUT YOUR ATTORNEY’S INVOLVEMENT!

WHAT YOU NEED TO REMEMBER…
Whether you serve as a board member on behalf of a condominium, cooperative, time share, mobile home park or homeowners’
association, there are several traits (good and bad) that volunteer boards share. It is important to remember that these boards are
made up of your neighbors who take time away from jobs, families and hobbies to serve their communities. The experience level of
any given board is typically varied and can run the gamut from school teachers, tradesmen, former CEO’s of Fortune 500 companies
to stay-at-home parents.
The vast majority of folks volunteered to serve on their board in order to safeguard their largest asset, their homes. Despite scattered
media reports on directors treating the association coffers as their personal piggybank or generally acting as dictators, most directors
conscientiously undertake the duties and responsibilities attached to board membership. Some
boards seem to know both their responsibilities and inherent limitations from the outset and others
have to learn it the hard way.
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QUICK REFERENCE GUIDE TO SUSPENSIONS AND FINES
SUSPENSIONS OF USE RIGHTS
Written Notice
Prior to
Suspension

Board
Meeting

Written Notice
After Board
Decision

No

Yes

Yes
Hand Delivery
or Mail

Condo HOA

Yes
14 Day Notice

Yes

No

1

Yes
Hand Delivery
or Mail

Co-op

Yes
Reasonable Notice

Yes

No

1

Yes
Hand Delivery
or Mail

Reason for
Suspensions

Association
Type

Owners Delinquent in
Excess of 90 Days

Condo HOA
Co-op

No

Violations of
Governing
Documents when
Owners are Not
Delinquent

Hearing

SUSPENSIONS OF VOTING RIGHTS
Reason for
Suspensions
Owners Delinquent in
Excess of 90 Days
Owners delinquency
more than $1,000 and
90 days past due

Written Notice
Prior to
Suspension

Hearing

Condo HOA
Co-op

No

No

Condo

Yes, proof of
monetary obligation
30 days prior to
suspension.

Association
Type

2

No

Board
Meeting

Written Notice
After Board
Decision

Yes

Yes
Hand Delivery
or Mail

Yes

Yes
Hand Delivery
or Mail

FINES
Reason for Fine

Violations of
Governing
Documents 3

1.
2.
3.

Association
Type

Written Notice
Prior to Fining

Hearing

Board
Meeting

Written Notice
After Board
Decision

Condo HOA

Yes
14 Day Notice

Yes

Yes

Yes
Hand Delivery
or Mail

Co-op

Yes
Reasonable Notice

Yes

Yes
Hand Delivery
or Mail

Yes

Although not required by state, it is recommended that the board meets and issues the suspension, based on the committee’s decision.
The condominium act requires the amounts owed to the association be an amount in excess of $1,000 and 90 days delinquent prior to taking action to suspend a
member’s voting rights.
Associations may levy fines for violations of governing documents regardless of whether and owner is delinquent or in good standing.
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YOUR TRUSTED

Community Associaton
Lending Resource

Get the Financing,
Resources, Answers, and
Legal Help You Need.
Don’t go it alone. Whether your Community
requires Conventional or Private Lending,
CondoHOALoans can assist you in locating
suitable lenders to provide funds for
Projects, Reserves, or Cash Flow.
CondoHOALoans can also assist you in
Modifying or Reﬁnancing an existing Loan.
When your Community Association
works with our Law Firm to facilitate and
secure ﬁnancing, your Community will also
have the beneﬁt of receiving 100% FREE
Delinquent Account Collection Services
through our Law Firm for as long as your
loan remains outstanding.

PROJECTS
Need to maintain, repair, replace or
improve your property?
RESERVES
No reserves? Underfunded reserves?
CASH FLOW
Under budgeted? Experiencing
budget shortfalls?

Visit CondoHOALoans.com to take our FREE 5-minute Community Association
Financial Health Survey, and immediately receive your FREE Survey Results.
CondoHOALoans.com

|

(833) GAP-FUND or (833) 427-3863

|

Take the Survey

Info@CondoHOALoans.com

CondoHOALoans is a program offered by Katzman Chandler, a Statewide, Full-Service Community Association Law Firm. Katzman Chandler is not a
ﬁnancial advisor, ﬁnancial institution or lender and does not accept loan applications, make loans, or make any decisions regarding credit worthiness.

THE LAW FIRM OF
KATZMAN CHANDLER MAKING
THE LIVES OF BOARD MEMBERS
AND COMMUNITY ASSOCIATION
MANAGERS EASIER THROUGH
UNIQUE OFFERINGS AND
UNPARALLELED CUSTOMER
SERVICE.
CALL US TODAY AT
1-800-987-6518

www.KatzmanChandler.com

