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10 REASONS TO CHOOSE KATZMAN CHANDLER

1. Katzman Law Firms helped recover more than $100 Million Dollars for clients.
2. We offer a FREE Preliminary Visual Inspection and Report of your association’s entire property by a
construction defect engineering expert.
3. We offer a FREE Preliminary Legal Analysis of Your Organizational Documents (Declaration, Articles,
Bylaws, any and all Amendments), Sample Unit/Home Sale Agreement, Prospectus (Disclosure Statement),
Turnover Report, and Engineering Report.
4. We offer a FREE Presentation to Your Board of the findings, and recommend how to make those
responsible pay for your repairs. If a Law Firm was already hired, we offer a FREE Confidential “Peer
Review” of the litigation and advise your Board what is being done right, what was done wrong, and how
we would suggest to proceed.

SETTLEMENTS & JURY VERDICTS
Katzman Law Firms have been involved in Settlements and Jury verdicts such as the following:
AMOUNT

PROJECT

LOCATION

$22,781,102.19
Hamptons at Metrowest
Orlando, FL
										

DESCRIPTION

743 residential and 30 commercial
condominium units in 59 buildings

$12,035,449.00

Buckley Towers

Miami, FL

564 condominium units

$6,500,000.00
								

Harbor House (Bal Harbour)
Condominium Association, Inc.

Bal Harbour, FL

457 condominium units

$4,200,000.00
								

Skyline on Brickell
Condominium Association , Inc.

Miami, FL

360 condominium units

$3,850,000.00
International Village
Lauderhill, FL
										

11 3-story buildings
- 824 Residential Units

$3,835,000.00
Central Park on Lee Vista
Orlando, FL
							 			

30 2-story buildings
- 296 Residential Condominium units

$3,500,000.00
Verabella Falls
Miami, FL
							 			

13 insured buildings
- 7 residential- 5 story total 449 units

$2,819,968.74
Holiday Springs
Margate, FL
							
			

17 3-Story Buildings
- 612 Residential Condominium Units

7. We NEVER Represent the Interests of Developers and Insurance Companies, so we NEVER have a
conflict pursuing those entities on behalf of our community association clients.

$2,707,947.00
Bordeaux
Ocoee, FL
							 			

11 2&3 Story Buildings
- 199 residential units

$2,460,000.00

Exeter

Tamarac, FL

16 Buildings 4-6 Units each

8. If We Accept Your Case on Contingency, We Truly Believe In Your Case. We back up our belief by
placing at risk hundreds of thousands and sometimes millions of dollars of our own money in pursuit of
your claim. Our goal is to ensure those responsible pay for necessary repairs, NOT your membership.

$2,415,000.00

Missionwood at Miramar Condo

Miramar, FL

64 buildings 240 Condominium units

$2,407,317.80

Vantage View

Ft. Lauderdale, FL

23 Floors 174 Units

$2,200,000.00

Polynesian Gardens

Plantation, FL

5 buildings 475 units

$1,893,603.11

Cresthaven

West Palm Bch, FL

29 buildings 148 Units

$1,500,000.00
								

EL-AD Residences
at Miramar Condominiums

Miramar, FL

17 buildings -348 condominium units

$1,400,000.00
								

Havana Lofts Condominium
Association, Inc.

Miami, FL

14-Story, 90 condominium units

$1,370,000.00
								

Reeves House
Owners Association

Orlando, FL

1- 8 Story 40 Unit Condominium

$1,250,000.00

El Ad Villaggio

Miramar, FL

11 buildings 160 Units

$1,150,000.00
								

EL-AD Residences
at Miramar Condominiums

Miramar, FL

17 buildings -348 condominium units

5. Katzman Chandler understands not-for-profit community associations have limited budgets. Paying lawyers
by the hour to recover disputed construction defect and property damage claims is too expensive. We offer
qualifying clients a Contingency Fee option. If we don’t win money for your association, we don’t get paid!
6. We Advance All Engineering and Construction Expenses for destructive testing to open and close your
property for examinations required by insurance companies. These costs alone can be tens of thousands of
dollars. There are No Costs or Fees, Unless We Win.

9. We Understand Community Associations and Construction Defect Claims. Katzman Law Firms
made their mark in Florida over two decades-representing community associations. And over that time,
successfully opened and closed more than 50,000 client matters. We understand the critical importance of
continuous communication with Boards of Directors, their Membership and Management.
10. Most Law Firms Don’t Play Nicely With Other Law Firms. We’ve learned better. Frequently, there are more
than ten parties responsible for community defects. Developers, Contractors, Sub-Contractors, Architects,
Engineers and others; all must hire Law Firms to fight against your association’s claim. We team up with
other Law Firms making it a fair fight.

Verified NON-CONFIDENTIAL settlements and judgments for construction defect and property damage claims.
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WHAT IS A CONSTRUCTION DEFECT?
Before discussing how a community association deals with Construction Defects and
Deficiencies, we must identify and define what actually constitutes a Construction
Defect or Deficiency. Generally, a Construction Defect is a deficiency in the design or
construction of a building or structure resulting from a failure to design or construct
same in a reasonable workman-like manner, and/or in accordance with reasonable
expectations. Typically, Construction Defects can be divided into four (4) distinct
categories:
1. Workmanship Issues - Poor or substandard workmanship usually results in water
intrusion into the building; rotting and deterioration of wood, stucco or other
building materials; plumbing issues-including backups and leaks; deficiencies
in insulation, including Heating, Ventilation and Air Conditioning (HVAC),
sound and fire resistant materials; electrical and drywall problems. Oftentimes,
substandard workmanship violates applicable building codes.
2. Defective Building Materials - Defective windows, pipes, air conditioning units,
waterproofing/weatherproofing membranes, and roofing materials are common
examples.
3. Defective Design of the Community - It is not uncommon for architects and
engineers to design things which simply do not work or function properly. While
a design may be appealing in theory, or look good on paper, the choice of the wrong
materials or the failure to take practical realities into account can result in unsafe
or uninhabitable buildings. Improper design can cause many problems including
water intrusion, as well as significant structural problems in the buildings. Like
substandard workmanship in construction, defective design also oftentimes
violates applicable building codes.
4. Geotechnical Issues - While Florida does not experience earthquakes, if soil and
foundations are not properly prepared, numerous problems may result. This may
lead to settlement, cracks in foundations, damages to the building structure, and
in a worst case scenario, an uninhabitable building.
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WHAT ARE THE STEPS
A BOARD SHOULD TAKE WHEN A
DEFECT IS FIRST SUSPECTED?
Typically, there are four separate steps which a
Board must follow when pursuing a construction
defect claim. Each of these steps are summarized
below and discussed in further detail throughout
this guidebook.

1

Investigation
As soon as possible after transition/turnover of control
from the developer to the unit owners, the Board should
retain the services of a licensed engineer (either through
retained counsel or directly) to investigate the condition
of all improvements in the community. Early investigation
is extremely important due to certain time limitations
(Statute of Limitations and Statute of Repose) imposed by
Florida law. In some instances, members of the community
may already be aware of, or have reported observable
defects. However, there are usually additional defects
which are not readily or easily observable to the naked eye.
A well-qualified and experienced engineer familiar with
construction defect claims and litigation will be able to
investigate and identify any and all existing defects. More
importantly, an engineer has the training to identify defects
and deficiencies that are not observable to the untrained
person’s naked eye. While the developer is required to
provide the association with a Turnover Inspection Report
prepared by an engineer of the developer’s choosing; it is
critical that the Board hire its own independent engineer
to assess the condition of the building(s) by both visual,
and if necessary, destructive evaluations.

6
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Notice
The second step is to place the developer, as well as all other potentially responsible parties, such
as the general contractor and its subcontractors, on notice of the defects and deficiencies. Florida
law requires that a community association provide each potential defendant with a detailed written
notice describing the nature and location of the alleged defects. This notice requirement is commonly
referred to as a “558 letter”, obtaining its name from the Florida Statutory Section which describes and
mandates its use, (i.e. Florida Statutes Section 558, entitled “Construction Defects”). After receiving
such notice, the developer and other responsible parties have the right to inspect the property; to
perform “visual and destructive testing”; and to respond to the defect claim allegations made by the
community association. This required statutory process naturally slows down an association’s ability
to seek redress in the courts, if the developer and other responsible parties do not live up to their
responsibilities. As such, the earlier the notice is sent, the sooner the formal legal process can begin.

3

Negotiation
In many instances after formal statutory 558 notice is provided, negotiations occur between the
parties in an effort to address, and hopefully resolve, most, if not all of the claims. It is important
that the association’s chosen construction defect attorney, experts, and board of directors, be involved
in all aspects of the negotiation process. The role of the association’s attorney is generally to promote
and protect the association’s legal rights. The association’s engineer is necessary to propose a repair or
solution to suitably address the defect(s) which may be more cost-effective given the specific nature
of the defect(s). The association’s engineer can also determine if a repair or solution recommended
by the developer is appropriate and/or cost-effective. The Board must be on hand to make the final
decisions regarding proposed acceptance of monies and/or work in kind to resolve the defect(s).
Negotiation also allows the parties to be creative with respect to resolution of the issues. Resolution
can consist of repairs, monetary consideration, or a combination of both.

4

Litigation
In the event the parties are not able to agree on a mutually acceptable solution, and after the 558 notice
period has expired, a lawsuit against all potentially responsible parties may be the association’s last
resort. The legal process is long, arduous and oftentimes, depending upon the scope of construction
defects and parties involved in the litigation, takes multiple years to complete.

7

WHO ARE THE PARTIES TO BE NAMED
IN THE LAWSUIT AS DEFENDANTS
POTENTIALLY LIABLE FOR A
CONSTRUCTION DEFECT?

T

here are a number of potentially responsible parties in any construction defect
case - the most obvious of which, is the developer of the community. Typically,
the developer will contract with others to construct improvements in the
community. In some instances, the general contractor is an entity directly or tacitly
related to the developer or principals of the developer entity. In other instances, it is a
completely separate and independent entity.
In addition, specific subcontractors, suppliers, materialmen and laborers on a project
should be named in the action if any alleged defective work/materials were under their
supervision or provision. If there are design problems, the architects and engineers
involved in the construction should also be placed on notice and should also be included
in the lawsuit. All documents turned over by the developer should be reviewed by
counsel, so all proper parties can be identified. Further, a thorough search and analysis
of the public records, including the municipality where construction took place, is also
advisable to locate by counsel and identify potentially culpable parties that should also
be named in the lawsuit.
It is important to identify and name all responsible parties. This is because there are
different legal theories which can apply to different parties, depending upon their
involvement, as well as their relationship, with the association. By way of example, a
community association may not be able to assert a breach of contract claim against the
general contractor, subcontractors and others, because the developer entered into the
contractual agreement with these individuals/entities, and not the association. This is
called a “lack of privity.”
However, there are other legal theories that the association can pursue against these same
entities, such as, violation of building codes. Furthermore, Florida Condominium Law
states that developers and certain contractors are deemed to provide implied warranties
of fitness and merchantability for the purposes or uses intended (Section 718.203, F.S.).

8
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WHAT IS THE TIME FRAME TO PURSUE
THESE CLAIMS?

1
2

Four (4) Year Time Limit In General
Florida law provides that an owner has four (4) years to file a lawsuit for defective or deficient design,
planning or construction of an improvement to real property. The 4-year period runs from the date
of actual possession by the owner, the date of issuance of the certificate of occupancy, the date of
abandonment; if construction is not completed, or the date of completion or termination of any contract,
whichever event occurs last. However, the 4-year time limit is not “carved in stone” and Boards should
consult with an attorney to learn how this limitations period may be tolled.

Latent Defects
When a lawsuit involves a defect that is not readily observable to the naked eye (a/k/a a “latent defect”),
the time limit for that cause of action runs from the time the defect is discovered or should have been
discovered by the owner in the exercise of due care and diligence. A latent defect is one which is not
obvious to the average person or consumer, which is hidden or concealed, is not discoverable by
reasonable and customary inspection and of which the owner has no knowledge. Therefore, if a defect
is not open and obvious, the limitation period may be extended accordingly.
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3
4

Statutory Provisions
There are also statutory provisions which may extend the limitation period. For example, Section
718.124, F.S., provides that the Statute of Limitations for condominium association claims does not
begin to run until the owners have elected a majority of the members of the board of administration.
We believe there is also a strong argument that the same principle applies to homeowners associations,
to the extent the homeowners association is seeking redress for defects and/or damages to areas of
the property that the association is responsible to maintain, repair and/or replace.

Ten (10) Year Time Limit (a/k/a the Statute of Repose)
Finally, Florida Law provides an “outside time limit” to bring a claim. Thus, any action involving a
Construction Defect must be brought within ten (10) years after the actual possession by the owner,
the date of issuance of a certificate of occupancy, or the date of completion or termination of the
contract; whichever is latest. Anything beyond this 10-year time period, will most likely be timebarred. Several years ago, the Statute of Repose was 15 years, but was shortened at the insistence of
the developers’ lobby. There are ongoing efforts to reduce the Statute of Repose even further.
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HOW DOES THE REQUIRED
CHAPTER 558 NOTICE IMPACT
AN ASSOCIATION’S DEMAND FOR
REPAIRS?
1. Chapter 558 Notice
The Florida Legislature has deemed it beneficial to have an alternative method to resolve construction
disputes before a matter is litigated. Therefore, any party who has a Construction Defect Claim must meet
the pre-suit requirements of Chapter 558, unless those requirements have been waived by contract. Under
the statute, a community association with more than 20 units must send by certified mail a written notice
(a/k/a “Notice of Claim”) to the potentially responsible parties at least seventy-five (75) days before filing a
lawsuit. This Notice of Claim must describe the alleged defects in reasonable detail sufficient to determine
the general nature of the alleged defects, as well as a description of the damages or losses resulting from
the defects.

2. Response to the Notice of Claim
Within fifty (50) days after receiving the Notice of Claim, each entity served with the Notice of Claim is
entitled to visually inspect the property, and to make a request to conduct destructive testing. Destructive
testing usually consists of making discrete cuts into the building envelope, or performing other testing
by destructive means, to determine if the building component or product is performing properly under
simulated conditions. Destructive testing often involves obtaining core samples from a roof, concrete from
the structure, or some other significant component. The purpose of destructive testing is to identify/verify
a defect and determine that defect to conclusively be the cause of any consequential damages/problems.
Not surprisingly, given the nature of this testing, destructive testing can take time to perform, and be
somewhat messy. The association, its independent engineer, and legal counsel should all be vigilant when
this testing is taking place to ensure additional damages are not caused during this permitted process. Any
testing performed by the potential Defendant(s) should be pursuant to a strict protocol that is negotiated
by the parties.
Within seventy-five (75) days after service of the copy of the Notice of Claim, the developer and any other
party who received a copy of the Notice of Claim, must serve a written response. The response must
provide one of the following five alternatives:
•
•
•
•
•

A written offer to remedy the defects at no cost, along with a detailed description of proposed repairs
necessary to remedy the defects, and a time table for the completion of such repairs.
A written offer to compromise and settle the claim by monetary payments that will not obligate the
developer’s or other entity’s insurer, and a timetable for making payment.
A written offer to compromise and settle the claim by a combination of repairs and monetary payment
that will not obligate the developer’s or other entity’s insurer, that includes a detailed description of
the proposed repairs, and a timetable for the completion of such repairs and making payment.
A written statement that the developer or other entity disputes the claims, and will not remedy the
defect or compromise and settle the claim.
A written statement that a monetary payment including insurance proceeds, if any, will be determined
by the developer’s or other entity’s insurer within thirty (30) days thereafter.

The timing and contents of the Notice of Claim are critically important. An association’s lawsuit can be
dismissed if this required Notice is not provided, or not provided in conformity with statutory mandates.
If the parties who receive the Notice are truly desirous of resolving the matter, then testing and further
negotiations will take place during this time period. Unfortunately, in many instances, developers and
contractors merely engage in this process as a stalling tactic with no real intent to resolve the matter.
However, this process is a condition precedent to the filing of the lawsuit, and must be complied with
irrespective of any of the potentially culpable parties intentions or desires to cause an amicable settlement
of the issues without the need for litigation.
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TIMING OF REPAIRS
1. Life Safety Repairs
Association Board Members have a fiduciary duty to act in the best interests of the Members, and
to protect the health, safety and welfare of those members. Therefore, if a Construction Defect or
Deficiency presents a life or safety issue, emergency repairs to protect the health, safety and welfare of
the Membership should be undertaken immediately. Repair of these types of defects and deficiencies do
not have an adverse impact on the association’s claims against the developer or other entities. However, it
is imperative that the association provide notice to the developer and other potential Defendant entities
of these emergency repairs, and keep detailed records of the defective conditions; the damage caused
thereby; and the emergency repairs performed by the association. It is critical not only that notice of these
emergency repairs is given to the developer and other entities, but also, if feasible, that the developer and
other potential Defendant entities, have the ability to inspect the defects to be repaired prior to corrective
work being done. This will allow the Developer or other entities to document the present condition of
the property and conduct any destructive testing they deem necessary before the alleged defect is cured
by another. In most circumstances, this notice and access can be granted and completed expeditiously
so as not to unreasonably expose the Membership and others to a continued and potentially dangerous
condition. Failure to provide notice to the defense that the association is going to make repairs can result
in spoliation of evidence, and a complete bar of the association’s claims with respect to that alleged defect.

2. Other Repairs
As to defects that do not create life safety issues, notice of the defects and deficiencies should be provided
to the developer and other potentially responsible parties as soon as is reasonably possible as discussed
above. A community association does not want to find itself on the receiving end of a charge that it has
not provided the responsible parties with adequate and verifiable notice, as well as, an opportunity to
repair. Furthermore, a developer or other responsible entity may also claim that they were prejudiced, and
even go so far as to claim that the association purposely destroyed evidence; if they were not first given an
opportunity to inspect and potentially repair the defect themselves.

CONDOMINIUM WARRANTIES

I

n certain instances, the sales contract will provide an express warranty from the developer. However, more
often than not, the developer will disclaim any warranties except those required by law. To that end, there
are certain warranties which must be provided under Florida law. Section 718.203, F.S., which is applicable
to new condominium construction, and Section 718.618, F.S., which applies to condominium conversions,
both provide that developers of condominiums are deemed to provide implied warranties.
By way of example, in a newly constructed condominium, a developer is deemed to provide an implied warranty
of fitness and merchantability for the purpose or use intended. This includes each unit, improvements for
the use of unit owners, and the roof and structural components on the building including the mechanical,
electrical and plumbing elements. The warranty period is generally for three (3) years after the buildings are
completed. Contractors, subcontractors and suppliers grant similar warranties to the developer.
By way of contrast, in a condominium conversion, where the building was previously an apartment complex,
the developer can either establish and fund a reserve account, or provide an implied warranty of fitness on
the roof and structural components. The warranty period is generally either three (3) years from when the
developer creates the association, or one (1) year from when control of the association is turned over to the
unit owners. In condominium conversions, the contractors, subcontractors and suppliers who were involved
in the conversion process do not provide similar warranties.
Warranty periods are commonly confused with limitation periods (discussed above). Unlike a limitation
period, an action does not need to be filed within the warranty period. All that needs to occur, is that the
warranty is breached during the warranty period. The association would then have to file its claim within the
applicable limitations period arising out of the breach. Whether or not the warranty was breached during the
warranty period is generally a factual analysis driven by expert testimony.

However, the foregoing must be balanced against the association’s ongoing responsibilities to maintain the
property. Developers and contractors often claim that deficiencies are caused or exacerbated by a lack of regular
maintenance and/or timely repair. Therefore, Boards must be careful to balance these seemingly contradictory
concerns. This is yet another reason it is critical for the Board to retain experienced Construction Defect
counsel to make sure it is properly balancing its duties to maintain the property with its obligations to notify
the developers and contractors of on-going maintenance and repairs.
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WHAT IS AN ATTORNEY’S ROLE
IN THE CONSTRUCTION DEFECT
CLAIM PROCESS?

I

t has generally been our experience that developers and other
potentially responsible parties reserve their resources for the
“squeaky wheel”. They often may not take claims of defect and
deficiency seriously, unless an attorney is involved. Developers and
contractors may simply ignore a community association’s initial
demands. In cases where developers do respond to a demand put forth
directly by the association, such response may include a “low ball offer,”
which simply does not address the association’s needs. If the association
accepts the “low ball offer,” the developer requires the association to sign
a full release, which prevents the association from pursuing any future
claims against them, and potentially others who may be responsible
for the damages sustained, (as the developer often tries to include
the contractors, subcontractors, and material suppliers in the release,
further limiting or completely extinguishing their own liability and
essentially leaving the association without any legal remedy against any
culpable party in the future). It is most important to NEVER sign any
document releasing any potentially culpable party (either partially or
fully) without the review and advice of counsel to ensure the protection
of the association’s legal rights.
Unlike the general reaction of developers receiving a demand direct
from the Association, if a developer is confronted with a Chapter 558
demand from an attorney, along with a report from an engineer, the
developer should immediately become aware that the association is
serious about pursuing the defects and deficiencies. Such a demand also
may result in an earlier resolution of the matter with a higher dollar
value to the community.
In addition, there are often particular complexities involved with
the litigation of Construction Defect cases. It is extremely important
for community associations to work with attorneys and experts who
specialize in these types of cases; understand the nuances involved
with negotiating and litigating such cases; and have a specialized
understanding of the responsibilities of developers, contractors,
subcontractors, architects and engineers; as well as the remedies available
against each party under Florida law. It is equally as important for the
Law Firm(s) chosen to have the financial resources and experienced
attorneys and staff, necessary to effectively and successfully pursue
Construction Defect actions.
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WHAT CAN BE DONE TO COMPEL A
DEVELOPER TO REPAIR THE DEFECTS?
1. Negotiation
Once notice is given to the developer (and
other responsible parties), an association
essentially has two options: negotiation and/
or litigation. If the developer is willing to
“come to the table,” and the association finds
the offers that are being made acceptable,
then in that instance, a monetary settlement,
or repair of the defects and deficiencies by
the developer, (or a combination of both)
is effective. Where pre-suit negotiation has
failed to yield acceptable results, the only
other realistic alternative for a community
association is to move forward with litigation.

2. Litigation Remedies
In prosecuting actions involving construction
defects and deficiencies, there are numerous
claims which may be brought.
In addition, Florida Law provides a private
cause of action for violations of the building
code. If the building is not structurally
sound, or suffers from water intrusion when
it rains; this could be the result of a building
code violation. A violation of the applicable
building code could also constitute a breach
of an implied warranty.
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IS THERE ANYTHING ELSE AN ASSOCIATION CAN
DO OTHER THAN TO FILE A LAWSUIT AGAINST
THE DEVELOPER OR SUPPLIERS?
Unfortunately, short of filing a lawsuit against those parties who are responsible for the defects and deficiencies,
there are really no additional remedies available. While we encourage associations to mediate disputes
whenever possible, if a developer or other parties are simply unwilling to “make things right”,
no other remedy, short of litigation, is available.
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AS A MEMBER OF MY BOARD OF
DIRECTORS, WHAT DO I NEED TO DO
(OR NOT DO) WITH RESPECT TO THIS
POTENTIAL CLAIM?
Each member of the Board is a fiduciary to the Membership
that he/she serves, and is bound to perform a proper cursory
investigation of any and all claims that the association may have
against any potentially liable party. Based upon the results of
its investigation the Board has the ability to make a business
decision, in good faith, to pursue or not pursue the matter
further. Remember, any repairs that will need to be made to
the property due to Construction Defects will come from the
pockets of the owners, unless the parties financially responsible
are compelled to pay for the damage they caused by their
negligent construction and/or design of your community.
In essence, what a Board should do is investigate the situation;
and what a board should not do, is take no action on behalf of its
Membership and fail to conduct an investigation. With Katzman
Firms having represented more than a thousand community
associations over the past two decades, we understand our notfor-profit clients’ need for a cost-effective, stream-lined, budgetconscious approach to assist in fulfillment of their fiduciary
responsibilities.
Therefore, Katzman Chandler offers a COLLECT 4 FREE
(further explained herein) with respect to preliminary visual
inspection by a licensed engineer, along with a visual report and
follow up meeting with your Board to explain the findings, and to
discuss with the Board its options for proceeding. Utilizing our
COLLECT 4 FREE option allows the Board to fulfill this fiduciary
obligation to the Membership at no expense to the association.
More importantly, it does not obligate the association to contract
with our Law Firm for construction defect representation.
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IF MY COMMUNITY
ASSOCIATION HAS ALREADY
OBTAINED A REPORT FROM AN
ENGINEER, WILL WE BE BOUND
BY THE CONTENT OF THAT
REPORT?

CAN INDIVIDUAL BOARD
MEMBERS BE LIABLE IF
NO ACTION IS TAKEN
TO INVESTIGATE THE
MATTER OR CORRECT THE
DEFECTS?
In limited circumstances, directors can be sued
personally if they fail to act, or act and then fail
to remedy the defects, or take other action to
protect the association and its Members. It is
not unusual to find instances where developercontrolled Boards will take no action even though
they are on actual or potential notice of defects
and/or deficiencies. In doing so, the directors are
placing the interests of the developer over those
of the community members. Such self-dealing
and breach of fiduciary duty may be actionable
under Florida Law.
Similarly, Board Members who are elected to the
Board post-transition, owe association Members
various fiduciary duties. Those owners who are
elected to serve on the Board cannot simply
ignore defects and deficiencies which come
to light. In addition, Board Members should
immediately consult with attorneys who are well
versed in Community Association Construction
Defect issues and litigation to discuss a plan of
action to address issues and concerns before
hiring engineers and other experts to ensure
that any and all of the defects that may exist are
discovered in a timely manner.
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HOW CAN OUR
ASSOCIATION ASSIST IN
OUR CONSTRUCTION
DEFECT CASE?
The best way for an association to be a helpful partner in
its own Construction Defect case is to follow the steps
which are outlined herein. The foregoing includes early
investigation and inspection by a Law Firm specializing
in Community Association Construction Defect issues
from the very beginning of the process. In addition,
the association should locate all previous records with
respect to prior maintenance of the community, as
well as documentation of all repairs and other prior
remedial actions taken by the association. Detailed and
meticulous records should be kept on these matters on
a going forward basis. Further, the association should
establish, with its property management company, if
any, a process by which unit owners can report leaks,
cracks or other manifestations of defects so that they
may be identified and catalogued in a timely and
efficient manner.

An engineer’s report is influenced by the background,
experience, area of specialization, and level of inspection
of that particular engineer. For example, an electrical
engineer will not be very well versed on an issue
involving water intrusion. Inspection techniques also
vary amongst engineers. One engineer may do a visual
inspection of a potential Construction Defect, whereas
another engineer may use destructive testing on the
same potential Construction Defect. As long as your
association has not used the engineer’s report as part of a
demand on the developer or contractor, the association is
able to obtain a “second opinion” from another engineer
and would not necessarily be bound by the first report. If
the association has used the engineer’s report as part of its
demand on the developer or contractor, the association
is not prohibited from obtaining a new report; however,
the first engineer’s report would likely be used by the
developer or contractor against the association to the
extent that the two engineering reports are different or
conflict. Thus, your association should discuss your
available options and strategies with legal counsel well
before any expert is hired to provide conclusive reports
on the believed defects. Legal counsel will often utilize
a network of engineers who understand the goals of the
community, and are not only able to provide detailed
reports, but are also well versed and able to participate
in mediations, and testify as expert witnesses should the
case be placed into litigation. Choosing the right experts,
and the right Law Firm to assist with your Construction
Defect Claims is crucial to obtaining the best final result
for your community. Consultation with your attorney
with respect to the original engineer’s report and whether
or not to obtain a “second opinion,” is crucial to your
case.

WHO PAYS FOR THE
ENGINEERS OR OTHER
PROFESSIONALS
NECESSARY TO ESTABLISH
THAT A CONSTRUCTION
DEFECT EXISTS?
Hiring engineers or other professionals to
determine that the problems a community is
experiencing are the result of a construction
defect, as opposed to normal wear and tear,
is considered a cost of potential litigation. If
the association has already hired an attorney
to pursue the defect(s), then that attorney or
Law Firm would likely retain the necessary
professionals, including an engineer, to conduct
a complete inspection of the property. Payment
arrangements for those experts would then
depend on the association’s retainer agreement
with legal counsel as to how the case will proceed.
For example, if legal counsel is handling the case
on an hourly basis, the association would receive
an invoice for those professional costs once
those services are completed. If legal counsel
is handling the case on a contingency basis, the
costs for the engineer and other professionals
would be fully advanced by the Law Firm and
deducted from any award and/or settlement the
association would receive, only in the event that
monies were received or repairs were made by
the responsible parties.
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HOW MUCH SHOULD AN ASSOCIATION
BUDGET FOR CONSTRUCTION
DEFECT LITIGATION?

as to the process, and monetary settlement expectancy,) needs to be established up front to ensure that the
community will be better off financially at the conclusion of the matter after taking into account the up front
outlay of litigation expenses (both costs and legal fees) involved.
The upside of hourly representation is that the association only pays for the actual costs and full hourly rate
legal fees that it incurs. Quicker settlement will be financially advantageous under this model of representation.

There is no single dollar amount that can be recommended, since each case will vary based on a number of
factors, including, without limitation, the number of potential defects; the nature of those potential defects; the
size of the community; the number of units/homes impacted by the defect(s); the common areas impacted by
the defect(s); the number of potential defendants; the location of those defendants; and the type of investigation
necessary to determine the scope of the association’s construction defect claim. An experienced Construction
Defect Law Firm can accurately review and determine what type of costs and expenses an association can
reasonably expect with respect to its Construction Defect Claim.

You mentioned representation on an hourly and contingency basis. Can you explain the
cost/benefit of these choices to our community?
It is important to be well aware of the different representation options that your community may have with
respect to these types of claims. The goal is to understand and secure representation that is best for your
community, not what is best for the Law Firm representing you. As you are well aware, community associations,
(being not-for-profit corporations) have special needs, and only collect on an annual basis the funds necessary
to provide the services required to the Membership and for the upkeep, repair and replacement of common
property. There are typically three models of construction defect representation that are more fully discussed
below;

The downside of this representation is that the Law Firm is not a stakeholder in the outcome of the litigation,
as it is being paid for its services rendered as the matter progresses. Also, the community will be coming out
of pocket for all costs, as well as legal fees, for the effort and may, or may not, ultimately recover the expenses
that it incurs in the process. All liability for a positive or negative recovery is borne by the association. Finally,
these types of cases require substantial cost and fee expense or “investment” into the case in order for the
outcome to ultimately be financially successful. When the community is the one footing the bill, as a not-forprofit, it may be more inclined not to properly “invest” in the case, pursuant to the advice of counsel, due to
the monetary obligations associated with the “investment,” and as such, the case may not be maximized from
a financial standpoint in its resolution. We also see many community association boards, in essence, abandon
their valid claims due to the financial pressure of continued investment without, any settlement in sight. The
lawyers representing the culpable parties, as well as the parties themselves, are well aware of their past financial
success with the “delay and drain the financial resource tactic” regularly employed. We all too well understand
their litigation tactics, and are able to assist you with navigating those rough waters to your ultimate financial
benefit.

1. Hourly Representation - Almost every Law Firm, irrespective of its ability, experience and specialization,
will offer hourly representation to any community association who has a potential claim that they wish
to pursue. This is because a lawyer that is paid hourly does not need to believe in or be concerned
about the ultimate success or failure of his or her client’s case, as he/she is being paid for services
rendered irrespective of the final result garnered. In this scenario, it is most important to work with
an experienced Construction Defect attorney and Law Firm in an effort to work the case efficiently and
effectively, maximize recovery, and ensure that more is not spent on the effort than will ultimately be
recovered through negotiation, mediation or litigation. For community associations with claims that are
not substantial, (typically valued at $250,000.00 or less) hourly representation may very well be the only
option that any Law Firm is willing to offer. It is imperative to discuss options and strategies with legal
counsel prior to any action being taken. A proposed budget, (as to fees and costs to be incurred, timelines
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2. Reduced Hourly Rate With a Lower Contingency
Fee a/k/a Blended Representation - Once we
start discussing the possibility of contingent
representation, your Board needs to be well
aware that there are a very limited number of
Law Firms who are willing to take cases of this
nature on a contingent basis. The reason is that
once a contingent representation is commenced,
there is a shifting of upfront or ultimate financial
liability for legal fees and/or costs associated
with the proposed contingent representation.
This Blended Representation option is a way for
the association and the Law Firm to both hedge
their ultimate liability for legal fees and costs
associated with the effort and both have “skin in
the game” so to say. This type of representation
is the best that an association can expect to be
offered by a Law Firm in claims that are more
substantial, but not very substantial, (Typically
valued between $250,000.00 and $750,000.00).
In the Blended Representation model, it is typical
for the association to pay all costs up front,
as well as the reduced hourly rates for the Law
Firm’s efforts on its behalf. It is very important
to make sure the Law Firm that is offering this
type of representation regularly does so, and also
regularly accepts more substantial cases on a
full contingency; or you may be working with a
Law Firm that is stretching its comfort level and
resources to obtain your case and business.
The upside of this representation is that the
association only pays for the actual costs, and
somewhat reduced hourly rate legal fees that it
incurs. Also, the Law Firm is a partial stakeholder
in the outcome of the litigation in that if it is
successful, and obtains more money for the
association, then it, in turn, will receive additional
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funds from that recovery as well. Quicker
settlement will be financially advantageous under
this model of representation. The association and
the Law Firm now both have an interest in the
ultimate successful outcome of the case.
The downside of this representation is that the
Law Firm is not a substantial stakeholder in the
outcome of the litigation as it is being paid for
a high percentage of its services rendered as the
matter progresses. Whenever there is a shifting
of risk, the association needs to understand that
the Law Firm believes that it will recover more
than the legal fees that it incurred in the event of
a financially favorable result. Why else would it
agree to a reduced hourly rate for its work? There
also exists the risk of a poor financial result which
would leave the Law Firm receiving less than
its legal fees incurred when taking into account
the reduced hourly rate. The community will be
coming out of pocket for all costs, as well as a high
percentage of the full hourly rate legal fees for the
effort and may, or may not, ultimately recover the
expenses that it incurs in the process. The vast
majority of the financial liability for a positive
or negative recovery is borne by the association.
Finally, these types of cases require substantial cost
and fee expense or “investment” into the case in
order for the outcome to ultimately be financially
successful. When the community is the one
substantially footing the bill, as a not-for-profit,
it may be more inclined not to properly “invest”
in the case, pursuant to the advice of counsel,
due to the monetary obligations associated with
the “investment,” and as such the case may not
be maximized from a financial standpoint in its
resolution.

3. Contingent Representation - As previously
stated, this type of representation is only
offered by a handful of Law Firms whose
financial and staffing resources allow
virtually all of the risk associated with the
effort to be shifted from the association to
the Law Firm. It is critical that the Law Firm
taking on the contingent representation has
the financial resources to pursue your claims
to their fullest extent, and has a history of
verifiable results. This is because the Law
Firm will agree by contract to advance any
and all necessary costs and attorneys fees
needed to prosecute the action, and will
only be entitled to reimbursement of the
costs incurred and a percentage of the gross
recovery in the event that the effort against
the Defendants is successful. This type
of representation is preferable where the
association does not have the necessary funds
to properly prosecute the action on hand;
has the necessary funds on hand but does
not wish to “invest” them into the action;
does not wish to burden their membership
for additional assessments to cover the
“investment” into the action; desires to shift
the ultimate liability of cost and fee expense
in the event of an unfavorable result to the
Law Firm; and understands that this shifting
of ultimate financial liability will require
them to give up a larger percentage of the
recovery in the event of a successful result.
The upside of this representation is that the
association only pays for the actual costs
and legal fees (% of total recovery obtained
via money or in kind repairs) in the event
that the effort against the Defendants’ is
successful. The Law Firm is a full stakeholder

in the outcome of the litigation in that if it
is successful and obtains more money for
the association, then it, in turn, will receive
additional funds from that total recovery as
well. The association will have no up front
expenses of any kind, (no payment of costs or
fees will be due from the association), unless
or until such time that a beneficial settlement
or result is obtained. This representation
model will be financially advantageous for
associations should the matter proceed
into litigation. The association and the Law
Firm now both have a financial interest in
maximizing the recovery, and the ultimate
successful outcome of the case.
The downside of this representation is that
the association will most always be better
served financially to pay out of pocket for
the attorney’s fees and costs incurred if they
are able to do so, (and there is a beneficial
financial recovery obtained), as the Law
Firm will be seeking a recovery for its efforts
in excess of the total fees and costs incurred.
If it was not expecting to be fully reimbursed
for all costs incurred, and recovers more than
its standard hourly rate for hours expended
in the effort, why would it agree to take
the case on contingency and risk receiving
less than the costs incurred and legal fees
expended? The reason for this expectancy by
the Law Firm is that the Law Firm could end
up out of pocket for the costs advanced and
the legal fees incurred, (or not receive a full
reimbursement of costs advanced and legal
fees incurred) in the event that the effort is
not successful or not as successful as first
believed.
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AS A BOARD OF DIRECTORS
HOW SHOULD WE CHOOSE BETWEEN
THESES DIFFERING TYPES OF
REPRESENTATION?
As previously stated, the overall value of your claim
will most likely be the first determinative factor of
what representation options are available for your
Board’s consideration. Generally, if the total value
of the community’s Construction Defect claims are
less than $750,000.00, then you will most likely not
have the option of a fully contingent representation.
Therefore, you will probably need to advance all costs
and a considerable portion, if not all, of the legal fees
to be incurred in the effort.
This is simply a matter of economics for the Law Firm
in that fully contingent representation, and the shifting
of ultimate financial liability, needs to make financial
sense when the total value of the matter is considered.
As lawyers, we understand and carefully evaluate

each claim to see if we are able to offer contingent
representation. If we are authorized to investigate and
validate your claims, establish the financial viability of
the defendant(s) and/or their insurer(s), and believe
we can work productively with your board, we will
fully “invest” our resources (time and money) into
the matter should you be inclined to retain us after we
present our preliminary findings.
In the event that your Construction Defect claim is
valued at more than $750,000.00, you may be offered
a fully contingent representation option. In the event
that this option is offered, absent unique circumstances
it would be beneficial for the association to contract
with the Law Firm under this representation option.

WHY DO YOU RECOMMEND THAT THE
ASSOCIATION AGREE TO CONTINGENT
REPRESENTATION IF IT IS OFFERED
BASED UPON ALL THAT YOU HAVE
WRITTEN ABOVE?
The answer is simple, when it is understood that your
association is a not-for-profit community association.
To illustrate, let’s discuss the normal progression of a
case that is worth $1,250,000.00, and handled on an
hourly basis verses a contingency basis.
Hourly Representation Basis - The board meets
with its general counsel, and asks if they handle
Construction Defect Claims. The lawyer advises that
they do, but do not offer contingent representation.
The association agrees to proceed with the case, and
utilizes a “pay as you go” or hourly representation. The
first order of business is to obtain a turnover report
from an engineer (or multiple engineers) to identify
potential Construction Defects, which will usually
require visual and destructive testing of the property.
It is most important to hire the right engineers who
have vast experience in dealing with Construction
Defect issues, are well versed in the negotiation,
mediation and litigation process, and who can testify
competently and be well received by a jury should the
matter ultimately go to trial.
Typically, the wrong expert is retained, who does not
have the breadth of experience and knowledge in
dealing with Construction Defect issues necessary to
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identify and perform a thorough investigation. Also,
when the expense of the engineering report is quoted,
many association Boards, being penny wise and
pound foolish, attempt to keep that expense down,
and will obtain a substandard due to cost concerns as the expense will be borne by the association. This
is a fatal mistake that is made by many associations.
In order to derive a substantial and suitable financial
benefit through either settlement or trial of the matter,
the core defect and deficiency data and total value of
the claim, (which is obtained through the engineer
and report) need to be properly documented- which
requires investment. As such, failing to obtain a full
and complete engineering repair is highly likely to
negatively impact our chances of a fair and adequate
recovery before the start of your efforts.
Opposing counsel(s) who regularly represent
developers, builders, subcontractors, architects and
engineers, as well as the insurance companies who
insure them fully understand that the associations
being not-for-profit corporations have limited
financial resources, and use this to their advantage
when defending with these types of claims.
The goal of the Defendants and their counsel is to
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drag out the process as long as possible, and have
the association incur costs and attorneys fees that
quickly mount into the hundreds of thousands of
dollars. When many months (and even years) pass,
and no resolution to the matter is in sight, the board
and membership become frustrated with the past
and continued expense incurred, and usually seek to
remove themselves from the litigation by directing
the Law Firm to settle their case for pennies on the
dollar. This is because they are unable or unwilling to
continue to expend the funds necessary to complete
the effort.
It is virtually impossible for a not-for-profit
community association to financially compete with
the deep financial pockets of the multiple defendants,
and their insurers attempting to avoid payment of a
substantial claim.
If the association expended $300,000.00 for the
effort, the Law Firm is directed to settle the case for
$400,000.00. This would reimburse the association
for their expended fees and costs, and leave the
association with $100,000.00 towards their potentially
seven figure damage claim.
Overall, hourly fee representation is a failed model
for larger claims due to the above illustration which
occurs in the vast majority of large construction
defect claims.
The lawyers are unharmed and profit, the defendants
are unharmed and profit; but the association is
severely harmed, and will ultimately need to obtain
the necessary funds for repair from the only source
of revenue remaining (i.e. the membership) in future
months and years.
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Contingency Representation Basis - The Board
meets with and requests a Law Firm that specializes
in Community Association Construction Defect
representation to analyze their potential claim
under a COLLECT 4 FREE, whereby the Law
Firm will establish the general parameters of
the claim(s) and the overall general value of the
claim at no cost or fee to the association. Based
upon this free investigation, the Law Firm will
determine if it is willing to offer the association
contingent representation of its construction
defect claim. The investigation validates the claim
and its value, at approximately $1,250,000.00. Tha
Law Firm offers the community a fully contingent
representation option. The association agrees to
retain the Law Firm on a contingency fee basis,
and signs and agreement-which typically provides
for a reimbursement of costs and 40% of the gross
recovery.
The Law Firm makes recommendations to the
association regarding a qualified engineer, and
along with the board, chooses the right one given
the type and scope of the Construction Defect(s)
and consequential damages. The Law Firm pays
for any and all costs, including the engineering
study, which is critical to determining the full
scope and value of the claim. The Law Firm takes
a very aggressive posture to include all defendants
which can be pursued; place them all on notice of
the alleged damages; and quickly move towards a
meeting to resolve the matter. If those efforts fail,
the Law Firm immediately files a lawsuit against all
culpable parties. Litigation is then ramped up to
ultimately obtain a trial date. The defendants and
their insurers are well aware that the case is being
handled on contingency, and that their normal
delay and drain of finances tactics utilized in hourly
representation will not be effective in this case. As
a consequence, settlement efforts are more fruitful

in the beginning stages of the matter, as well as
throughout the matter, as the Defendant(s), their
insurers and their respective counsel are well aware
that absent settlement prior to trial, a sizeable verdict
may be rendered by a jury as to their individual and
joint financial responsibility for the damages that
they created. They are well aware that this effort has
no chance of running out of financial support as it
does in the hourly model.
In the end, a settlement may be made where the
claim is settled for $900,000.00. In that event, the
Law Firm would receive a reimbursement of its
costs expended (let’s assume $75,000.00), and then
receive 40% of the $900,000.00 which would leave
the association with $465,000.00.
In the event that the case was settled for the same
$400,000.00 as in the hourly model, the association
would receive under the above representation
scenario, $165,000.00. In the event of a zero recovery
the association would receive nothing, but would
not be out the $300,000.00 for attorney’s fees as in
the above hourly model.

As you can see, all illustrations lead to the contingent
representation as being a better course of conduct to
maximize the associations claim value, and what it
can expect to receive.
The question remaining is what happens if we
settle our $1,250,000.00 claim for $900,000.00 in
the early stages of the litigation or negotiations and
we would have only incurred about $75,000.00 in
costs and $100,000.00 in legal fees; but since the
representation is contingent the Law Firm will be
receiving $360,000.00 in fees? Did we make a bad
choice?
I would offer to that question the response that it
is exactly the contingent representation, and the
knowledge that the case would proceed to trial
without delay, that brought the Defendants to the
table and ultimately caused the settlement. Seven
figure cases rarely settle in the early stages of the
litigation, as the Construction Defect claims process
is a dance, and all involved know the steps. It is
more probable that the case will settle in the midrange of the lawsuit for a figure that is acceptable to
both the Plaintiff and the Defendants.
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WHAT OPTIONS OR STRATEGIES ARE
AVAILABLE TO COMMUNITY ASSOCIATIONS
WHEN THE ORIGINAL DEVELOPER FILES FOR
BANKRUPTCY PROTECTION?
When the original developer files for bankruptcy protection, an association still has viable alternative options
with respect to Construction Defect Claims. One option is to seek recovery from the developer’s insurance
carrier that was in place at the time the project was originally developed. Another option is to file a claim
against the developer in the bankruptcy action; although, satisfactory recovery is typically unlikely on that
path. The association can also petition the Bankruptcy Court to allow it to bring a separate legal action
against the developer with respect to the Construction Defects.
More importantly, notwithstanding the developer’s bankruptcy, the association can still look to the general
contractor and any subcontractors, materialmen, suppliers, and other vendors, along with their respective
insurance carriers, in order to either recover money damages or to have items repaired.

Can the association proceed with recovery and repair efforts against the developer
while the developer’s bankruptcy is still pending?
Generally, the answer to this question is “No”. Once a developer has filed for bankruptcy protection, there
is an automatic stay of any legal proceedings and/or recovery efforts against the developer by any of the
developer’s creditors. In this situation, the association would be considered a creditor. Unless the automatic
stay is lifted or released by the Bankruptcy Court, the association is limited in what it can do with respect to
the developer. As discussed above, the association can petition the Bankruptcy Court to release the automatic
stay in order for the association to move forward, however, the Bankruptcy Court is not obligated to do so.
Getting the Bankruptcy Court to agree to lift the stay to allow the association to proceed with its case will
depend on a number of factors, including, but not limited to, how compelling the association’s case is.
Cases involving a developer bankruptcy require even more attention from experienced Community
Association Construction Defect counsel.

How can an association determine what its construction defect claim is really worth
and its true ability to collect?
This depends on a number of factors, including, without limitation, the size, scope, nature, and number of
construction defects; the number of units/homes impacted; and the ability to recover from the developer, an
insurance carrier, the general contractor and/or subcontractors. A thorough and complete inspection of the
property by experienced engineers or other professionals will be necessary to determine the total value of the
association’s claim.
Experienced Construction Defect counsel will be able to assess the association’s ability to collect all, or only a
portion, of the association’s total claim value from the responsible culpable parties.

What is the best and quickest way to resolve a Construction Defect Claim?
While it may be difficult for an association to wait, associations should be very careful about trying to settle
the claim too quickly. The best result for the community, is not always the quickest. If the association enters
into a quick settlement with the developer and/or other responsible parties without the benefit of a complete
investigation of all construction defects, including any damage or potential damage that could result from
such defects, the association will most likely lose the ability to bring any additional action against or seek any
kind of recovery from the developer and/or responsible parties in the event additional defects are discovered
at a later date. Boards trying to negotiate these types of quick settlements should not sign any type of release
without having it reviewed by the association’s attorney.
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Would the defendant(s), their insurers or our insurance
coverage pay us for the construction defects?
An association can request copies of all applicable insurance policies from all
of the potential defendants or responsible parties to determine if there was
coverage in place during the time period the project was developed and/or
built.
If coverage was in effect during development of the project and has not been
depleted by other claims there remains a good possibility that funds may remain
available to satisfy your claims in whole or in part. The association should
have its legal counsel review any such insurance documentation to determine
whether the terms of the defendant(s) policies would allow the association to
recover for its damages.
Rarely, if ever, would the association’s own insurance policy cover any of these
kinds of losses.

What if a developer has no readily apparent assets?
Even if a developer has no readily apparent assets, it does not mean there is
no possible way for an association to successfully recover its damages. First,
in the case of a condominium project, the developer has full knowledge of the
statutory warranties provided to purchasers under Chapter 718 of the Florida
Statutes. Therefore, if a developer has dissolved in advance of the expiration
of these statutory warranties, there could be an issue of bad faith that would
allow the association to seek recovery personally against the principals or
managers of the developer entity. In addition, as stated above, the developer
almost certainly had insurance coverage in effect while the project was being
constructed which could provide an avenue for recovery.
The association can also seek recovery from the project’s general contractor, the
applicable subcontractors and the insurance carriers for each of them. Finally,
the developer may have hidden assets that can be uncovered by experienced
legal counsel.
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What are my rights if my community is a condominium conversion as opposed to
new construction?
When a condominium conversion project suffers from construction defects, the board will need to make certain
that it has a complete copy of the original documents the developer provided as part of the conversion sales and
marketing efforts. Having this documentation is critical and will greatly assist the association’s legal counsel in
determining what course of action to take with respect to the construction defect case.
A developer of a condominium conversion project can elect to either extend the statutory warranties found
in Section 718.618, F.S. to the new purchasers or can have those statutory warranties waived if, and only if,
the developer has fully funded what are called “converter reserve accounts.” The association’s legal counsel
will need to review the association’s governing documents to determine what the developer elected to do with
respect to warranties vs. reserves. After determining the selection made by the developer, the association’s
legal counsel can then advise as to what type of recovery is available. It is important to remember that a
condominium conversion project is very different from new construction and the association’s expectations as
to the ultimate product delivered by the developer must take those differences into account. Each purchaser of a
condominium unit in a conversion project bought with the knowledge that the project has been used in another
manner (typically as an apartment complex) and may be significantly older. Therefore, the association and its
membership should not expect a “new” building and/or updated amenities to the extent they have not been
renovated and/or worked on by the developer. Similarly, the association cannot expect to recover the amount
of money necessary to make the building or amenities “new” if that is not what the developer undertook to do
in the conversion process.

Can my association recover our attorneys’ fees and costs from the responsible
parties in our lawsuit?
While it is possible for a community association to recover its attorney’s fees and costs that have been incurred
as a result of having to bring the construction defect claim, this type of award is not typical in this type of
litigation. However, there is no guarantee that a court will or won’t grant the association’s attorney’s fees and
costs reimbursement request in full or in part. Therefore, counsel should include the prayer for same throughout
the litigation effort and include same in any settlement discussions. Generally, there must be a mechanism,
typically a contract, between two or more parties which establish the entitlement to an award of prevailing party
attorney fees and costs in the event of litigation. Absent such a contract there are ways to create this fee and cost
shifting burden through the use of statutory provisions, however the use of same will always require discussion
between the board and counsel as to the benefits and detriments involved.
The granting of attorney’s fees and costs rests solely in the court’s discretion so associations should not
automatically expect it. In addition, if the association settles the case prior to going to trial, the settlement
should be structured to cover the association’s attorney’s fees and costs. The need to
include all key provisions is yet another reason why associations should not
attempt settlements on their own.
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Can we also pursue monies owed from the developer to our association in the
construction defect claim?
Yes, these claims can be combined into one action. If the monetary amounts owed to the association are not
disputed, all it may take to resolve that is a letter from the association’s legal counsel to the developer.
However, it is important that your association keep this issue separate from the construction defect claims for
purposes of correspondence. If a developer is disputing the monetary amounts owed to the association, the
association’s claim for those monetary damages can be combined with the association’s construction defect
claim in order to prevent the association from having to file a separate action.

Is mediation or arbitration an option on construction defect claims? What is the
difference between the two?

Can our association file any complaints with government agencies?
Yes, your association can file complaints with the Department of Business and Professional Regulation (DBPR)
and/or the applicable licensing agency with respect to its concerns.
However, it is important to remember that those governmental agencies can only impose administrative penalties
against the license holder(s).
This means that the governmental agency may fine the applicable license holder(s) for any violations and/or
deficiencies with respect to the requirements imposed by that governmental agency.
Any money received via this fining process would go exclusively to the governmental agency, and the association
would not see any portion of it.
While the filing of an administrative complaint will not make the association whole in terms of its damages, it
may prevent the developer and other responsible parties from continuing to harm other communities.

Both mediation and arbitration are referred to as “alternative dispute resolutions”. This simply means that it
is a way to resolve a dispute between parties outside of the standard court system. Mediation is similar to a
negotiation with an impartial third party (the mediator) presiding. Each side presents an overview of its case,
and then the mediator works with the parties, both individually and as a group, to try and reach an agreeable
settlement of the dispute. If the mediation is unsuccessful, in that both parties fail to agree to a compromise,
then the lawsuit moves forward toward trial in the court.
Judges often require mediation before allowing a dispute to proceed to trial. Thus, even if the association files a
lawsuit in court against the developer, it will likely be referred to mediation by the Judge. Some parties prefer
to attempt mediation even before filing in court as an option to resolve the dispute; however, the association
must take the process seriously and be prepared well in advance to present documentation on all of the alleged
construction defects, show proof of monetary amounts sought, and have all other factual issues squared away.
Absent such preparation, mediation likely will not be successful.
Arbitration is typically entirely voluntary (unless required by a contract or other document), and the association
should discuss the option of arbitration with its legal counsel before entering into any agreement to arbitrate
the association’s dispute. Arbitration is similar to a trial, but it is heard by one or more arbitrators (depending
on what the parties agree upon or is specified in the applicable contract), instead of by a Judge and/or jury.
Arbitration is typically final and binding on the parties. This means there is no opportunity for the losing party
to appeal the decision of the arbitrator(s) to another or higher court. If a party loses at the trial court level, it
can appeal that decision or ruling to a higher court. The parties give up this substantial right by agreeing to
participate in arbitration. This can be viewed as a benefit, as once the arbitrator(s) makes a decision, the case
ends.
Associations and their legal counsel should discuss whether mediation and/or arbitration are appropriate
given the nature and facts of the association’s construction defect case.
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FINAL THOUGHTS:
WHAT YOU NEED TO KNOW . . .
•

A typical Construction Defect case involves the following separate steps: Investigation of the potential
defect(s); placing the developer and/or other responsible parties on notice of the defect(s); negotiations
between the parties to resolve the claim(s); and litigation of the claim(s).

•

There are many different parties who may be individually or jointly responsible for the defect(s) and
deficiencies. These include the developer, general contractors, subcontractors, materialmen, architects
and engineers.

•

It is important to know if a defect is patent or latent. A patent defect is one that is obvious to the average
person and can readily be seen. A latent defect is one that is not obvious to the average person or is hidden;
these defects can extend the time an association has to bring a Construction Defect Claim.

•

Florida Law requires very specific actions and very specific time requirements that a community association
must follow before filing a Construction Defect Lawsuit.

•

If a Construction effect presents a health or safety contact legal counsel before proceeding. If a Construction
Defect does not present a health or safety issue, notice of that defect should be given to the developer and
other responsible parties as soon as possible before the association undertakes any repairs.

•

It is important to locate and have readily available a copy of all of the association’s governing documents,
sales and marketing materials, construction plans, permits and inspection reports in order for the
association’s professionals (i.e. engineers and attorneys) to evaluate a Construction Defect Claim.

•

•

•

Even if the original developer of the community or condominium has filed for bankruptcy protection or
has few apparent assets, the association may still have remedies against contractors, subcontractors and
insurance companies, among others.
If a community association believes Construction Defects exist, the association should immediately
involve experienced and qualified Community Association Construction Defect legal counsel to assist in
evaluating and pursuing potential claims. The community may only have one chance to determine and
document damages from responsible parties without being prejudiced in the future, so it is important that
the process be done correctly the first time.
It is possible for community associations to fight back against Construction Defects that can impair
their members’ quality of life for the duration of their residency, if not addressed. Our hope is that this
Guidebook will assist in the decisions that must be made to do just that.
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IS YOUR ASSOCIATION SUFFERING
FROM HIDDEN CONSTRUCTION DEFECTS?
Construction Defects often go undetected until it’s too late. Damage from Construction Defects can be
slow to materialize and be very expensive to repair if not discovered early on. To preserve and maintain
your property, you must detect and repair potential defects timely.

6 Questions to Ask:
1. Are there any cracks or bulges on your buildings’ outer walls?
2. Do you have stucco product on your buildings?
3. Has your Membership reported any roof, deck, or window leaks?
4. Are there stains or streaks near decks or windows?
5. Have there been complaints of mold, dampness, deterioration, or rot?
6. Are there any concerns about the quality of construction in your community?

Can You Seek Remedy?
If the answer to any of the above questions is “yes”, and if your community is less than ten(10) years old (or if
your conversion community was turned over within the last five(5) years), you may have important rights to
protect even if the developer and/or contractor are out of business or bankrupt.

We Can Help.
Schedule a FREE inspection now, so you don’t surrender your rights.
Call for a COLLECT 4 FREE initial assessment of your community’s rights, to include the following:
1.
2.
3.

Inspection: A FREE preliminary visual inspection by an engineering firm with years of experience
diagnosing and resolving construction defects; and,
Analysis and Presentation to Board: A FREE consultation with an attorney whose practice focuses on the
resolution of Community Association Construction Defect Claims, to advise you of your rights.
For more information, or to schedule your FREE inspection, contact us at info@KatzmanChandler.com or
1-800-987-6518.

CONTACT US TODAY!

LIST OF OFFERINGS

ABOUT THE FIRM

General Corporate Representation
Assessment Collections
(No Fees or Costs Unless We Win)
Construction Defect Litigation

K

atzman Chandler is a full service Florida Law
Firm devoted to all aspects of Community
Association representation. Currently, our
Firm represents the interests of hundreds of Community
Associations throughout Florida. We understand
the importance of being large enough to serve your
community’s needs, yet small enough to offer an
unparalleled personal touch to every community that
becomes a part of our family of clients.
It is important to us that we get to know your
community, its Board of Directors and its management
agents. In our extensive experience in this area of the
law, we have found time and again that our ability to
render the most prudent advice and craft solutions
that best fit the individual and unique needs of our
community association clients, is significantly aided by
the relationship that we form and our understanding of
each client’s particular circumstances.

(No Fees or Costs Unless We Win)
Our sophisticated team of Lawyers, Para-Professionals
and Staff strive to understand each of our client’s
particular challenges, and work closely with your
community to ensure you consistently receive the
highest level of service available. As our clients can
attest, we pride ourselves on delivering the best possible
results, in a timely manner and with your budgetary
constraints in mind.
At Katzman Chandler, we want to become a part of
your community, take the time to understand how you
wish to operate your association, and make a concerted
effort to ensure your community’s short and long term
well-being.
We invite you to learn more about Katzman Chandler
and the innovative solutions and strategies our Firm
offers our family of clients. Call us today to schedule
your free consultation with one of our Name Partners
and discover firsthand why we are truly “Committed to
Community.”

Property Damage Insurance Claims
(No Fees or Costs Unless We Win)
Covenant Enforcement
Document Amendments
Contract Review / Opinion Letters
FREE CAM / Board Member
Education
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